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CASE HISTORY
Mr. Bernstein timely appealed a determination issued on February 24, 2000, that denied unemployment insurance benefits pursuant to AS 23.20.379.  Benefits were denied on the ground that the claimant was discharged for misconduct in connection with work.


FINDINGS OF FACT
Mr. Bernstein worked for Laidlaw as a school bus driver from September 9, 1999 through January 26, 2000. He earned $11.30 per hour for full-time work as a driver. He was discharged for an incident that occurred on January 26, 2000, although the actual discharge took place several days later.

On January 26, 2000, Mr. Bernstein was driving his bus route with a load of high school students on the way to begin school. He started picking up students at 6:53 a.m. By approximately 7:05 a.m. he had 15 to 20 students on the bus. He asked the students to move forward on the bus because of an incident the day before.  The day before the same students had left a lot of trash, in the form of cut-up paper, on the bus. To help solve the problem he had them move forward. One or two of the students refused to move. Mr. Bernstein then pulled the bus over and stopped about a two and a half miles from the school. He called a dispatcher and told him he was making a stop for discipline. He then began reading a book, telling the students they could resume the route as soon as the students moved forward. Mr. Bernstein estimates he sat there with the students from 20 to 25 minutes. Laidlaw believes the delay was longer.

In Mr. Bernstein’s words, things “got weird” after that. Students started yelling and talking to him, but he kept reiterating they could start the route again as soon as the students moved. They didn’t move so he continued to sit there. Some students forced the doors open and got off the bus. Others called their parents on cell-phones to tell them they were being held hostage. Some parents came to get their students off the bus. Eventually, a safety officer arrived. The safety officer ordered Mr. Bernstein to resume the route and go to the school, which he did. The bus arrived at the school about 7:55 a.m. School began at 7:30 a.m. The bus was supposed to be there by 7:10 a.m. Laidlaw is fined if the bus is late.

Mr. Bernstein got the idea for disciplining students in this manner – stopping the bus – from a Laidlaw Safety Supervisor, Jerry Fries.  Mr. Fries had given advice for disciplining students who were leaving trash on the bus. He indicated the driver should have them move to the front of the bus, and in the case of grade school students have them sit three to a seat. If the students refuse to move, he indicated the driver should simply pull out a book or newspaper and pretend to read it and tell the students the bus would begin to move as soon as the students moved to the front. Mr. Bernstein had tried this method with his younger students and it worked well. He did not even have to stop the bus with them. However, he tried this method with high school students on January 25, and they made the bus even trashier. It is not clear why he tried the method a second day when it had not worked on the first day. Mr. Bernstein denies the employer’s allegation that he yelled at students during the incident on January 26, 2000.

The employer representative did not refute any advice Jerry Fries gave the claimant. He did contend that stopping the bus for anything but immediate discipline was against company policy. Other methods of discipline were described, such as writing incident reports on individual students who are unruly or calling for a school security  person while on the way to the school. Mr. Bernstein indicated he had tried writing incident reports before, but he saw no action taken afterwards.


PROVISIONS OF LAW
AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...



(2)
was discharged for misconduct connected with the insured worker's work.

8 AAC 85.095 provides in part:


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
The preponderance of evidence in the record supports a conclusion that Mr. Bernstein was discharged solely due to the incident which occurred on his last day of work. Though it was a single incident, Mr. Bernstein should have realized the consequences of  holding a busload of students against their wishes for 20 to 25 minutes. He knew or should have known the employer would be fined for the late arrival of the students. He also was aware that his method of discipline – moving the students to the front of the bus – had not worked the day before. There is no indication he was advised this was an acceptable form of discipline for the length of time he used it.  There were other, acceptable forms of discipline available to him.

Mr. Bernstein’s actions on January 26, 2000, do constitute misconduct connected with his work because they were a clear disregard of the standards of behavior that the employer had a right to expect of him. His over-reaction to the litter problem caused the employer to get complaints from several sources and caused them a monetary loss. For those reasons, I conclude Mr. Bernstien was  properly denied benefits.


DECISION
The determination issued on February 24, 2000, is AFFIRMED.  Benefits are denied for  the weeks ending January 29, 2000, through March 4, 2000. Mr. Bernstein’s maximum benefit amount is reduced by three times his weekly benefit amount. Also, Mr. Bernstein will not be eligible for extended benefits unless he returns to work and earns eight times his weekly benefit amount during the denial period.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on March 24, 2000.
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 Hearing Officer

