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CASE HISTORY

Ms. Cline timely appealed a determination issued on February 29, 2000, that denies benefits pursuant to AS 23.20.379. The issue is whether the claimant voluntarily left suitable work without good cause or the employer discharged her due to misconduct connected with the work.


FINDINGS OF FACT
Ms. Cline worked for Laidlaw as a school bus driver for approximately five years until January 14, 2000, though there were some breaks in service. Since that date she has been on a leave of absence. 

On January 16, 2000, after she left a local bar, a policeman stopped Ms. Cline in her vehicle at approximately 2 a.m. She was arrested on the charges of driving while intoxicated and refusing to take a breathalyzer test.

In the hearing, Ms. Cline testified she had three drinks at the bar, and the policeman improperly arrested her for following another vehicle’s tracks in the snow. She could not complete the breathalyzer test because she couldn’t get a prolonged breath required to operate the machine. The police took her to jail for a short time and suspended her licenses, including her commercial driver’s license (CDL) needed to drive a school bus. She was given a temporary license though that carried the same driving privileges.

Ms. Cline immediately told her employer what had occurred. She was given a choice of taking a leave of absence or being suspended by the employer. She chose to take a leave of absence to clear her name, as she did not believe she had done anything wrong. Laidlaw would not allow her to drive with the temporary license, as they require a regular license with a photo ID, which the temporary license lacked. Also, the Kenai Peninsula School District specifies that school bus drivers are not allowed to drive while legal actions are pending concerning driving.

On March 31, 2000, Ms. Cline went to court. The charges of driving while intoxicated and refusing a breathalyzer test were dropped, but she pled no-contest to a charge of reckless driving. Her license was revoked for 90 days and will be returned on May 8, 2000. Ms. Cline has to write a letter to Laidlaw explaining the matter, and then reinstatement will be considered. 


PROVISIONS OF LAW
AS 23.20.379 provides in part:PRIVATE 


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's work….

8 AAC 85.095 provides in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work….


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; or



(2)
a claimant's conduct off the job, if the conduct




(A)
shows a wilful and wanton disregard of the employer's interest; and




(B)
either





(i)
has a direct and adverse impact on the employer's interest; or





(ii)
makes the claimant unfit to perform an essential task of the job….


CONCLUSION
In Tyrell v. Dept. of Labor, AK Superior Ct. lst JD No. 1KE-92-1364 CI, November 4, 1993, unreported, the court found that job abandonment does not automatically mandate a conclusion that a claimant intended to quit his job and states in part:


In every case [of constructive quits]...the real, underlying inquiry remains whether the employee intended to quit, which is the same thing as asking whether the employee voluntarily terminated the employment….

A leave of absence or suspension is considered the same as a total work severance under unemployment law, if the claimant files for benefits when she is not working. The record fails to support the conclusion Ms. Cline intended to leave her employment. While Ms. Cline’s actions may have led to the work separation, it was the employer’s action that severed the employment relationship. She was not given the option of continuing work. Therefore, this work separation issue will be decided on the basis of a discharge wherein the employer has the burden to show misconduct connected with the work.

Failure to have the required license to work can be considered misconduct connected with the work. For example, in Morrow, Comm’r Dec. No. 95 2803, February 1, 1996, a teacher knew several years in advance she had to complete one or two classes to become recertified to teach. She failed to meet the deadline for relicensing as a result of her own subjective decision to delay taking the classes. The Commissioner found she was discharged for misconduct connected with the work.

Ms. Cline had the ability to not drink and drive her vehicle to the extent that eventually resulted in a convicted for reckless driving. She knew or should have known that such an infraction would lead to her loss of license, which in turn would jeopardize her job. In other words, the result of her actions was foreseeable. Therefore, even though her actions occurred while she was off duty, they showed a willful and wanton disregard of her employer’s interest and made her unfit to perform her duties. There was harm to her employer because on short notice they were deprived of her bus driving services. I therefore conclude benefits are denied under AS 23.20.379.

DECISION
The determination issued on February 29, 2000, is MODIFIED.  Benefits are denied pursuant to AS 23.20.379(a)(2) for the weeks ending January 22, 2000, through February 26, 2000. Ms. Cline’s total benefit amount is reduced by three times the weekly benefit amount.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on April 25, 2000.








Stephen Long








Hearing Officer

