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STATEMENT OF THE CASE

On March 6, 2000, Mr. Wenzel filed a timely appeal against a determination that denied unemployment benefits under AS 23.20.379. The issue before me is whether he voluntarily quit suitable work without good cause.

FINDINGS OF FACT

Mr. Wenzel began working for the Waterfront Grill as a cook in October 1999. He last worked on February 15, 2000. At that time, he normally worked 20 to 50 hours per week at a salary of $10.00 per hour. Mr. Wenzel quit his job because he was “fed up” with the environment, and he was accused of being "stoned" with marijuana while working.

The testimony differed regarding the “environmental concerns.”

According to Mr. Wenzel:

· Rick Phillips, the kitchen manager,

· would daily threaten employees that

· if they didn't work better, they'd be fired;

· they'd be fired if a new employee was hired;

· they'd better work better, or they'd be fired or "on their belly." Mr. Wenzel felt this meant they'd get menial jobs; and

· used improper language towards him and to the employees in general. Mr. Phillips, using profanity, told him his job description was to shut up and cook;

· The kitchen was fairly clean, but

· food was served that had been left out too long, and

· the grill was cleaned with Easy-Off®.
· He never filed a complaint with the health department.
According to Aaron Gillen, Mr. Wenzel’s witness and a former employee of the Waterfront Grill,

· Mr. Phillips never used profanity to the employees, although he would sometimes use profanity in general at something that happened;

· He heard no threats to anyone about their job.

· Some things in the environment were not safe. For example, the knives were held on a magnetic bar and in the way of the employees.

Ms. McLaughlin is the sole owner of the Waterfront Grill. She testified that

· She never heard Mr. Phillips threaten any employee;

· She has never received any complaints from employees about Mr. Phillips;

· The Waterfront Grill conforms to proper health standards for the handling of food and cleaning of the kitchen, and received a score of 99 on its most recent inspection.

According to Mr. Phillips,

· He never threatened any employee with his job;

· He never used profanity to his employees.

Mr. Phillips' testimony is supported by that of Michelle Hammer, the floor manager.

Mr. Oliver, the business manager, testified that

· Mr. Phillips would tell the employees that they were in a competition—that the best workers got the best shifts, and that trouble-makers’ jobs were up for grabs;

· He never heard Mr. Phillips use profanity.

On February 14, Mr. Wenzel worked a split shift from 10:30 a.m. to 2:30 p.m., and from 5:00 p.m. to 9:45 p.m. During the earlier shift, all parties agreed that Mr. Wenzel worked well. However, during the evening shift, Ms. McLaughlin noticed that Mr. Wenzel appeared disoriented. He got in people’s way and was slow. His eyes were red and dilated. Ms. McLaughlin has taken a class from the Wrangell Council on Alcoholism on the recognition of alcohol and narcotics usage. She recognized this in Mr. Wenzel. She did not talk to Mr. Wenzel about it at the time because, being Valentine’s Day, the restaurant needed the help.

Mr. Phillips has previously used marijuana, and has taken a class in alcoholism as the result of a conviction for driving while under the influence. He also works with the Salvation Army where he daily deals with alcoholism and drug usage. He also believes that Mr. Wenzel was under the influence. Mr. Wenzel was disoriented, glassy and red eyed, and had to ask questions several times. He took 20 minutes to make au jus. This normally would take only minutes, as it is only necessary to add water and stir. He contends that Mr. Wenzel admitted to using marijuana during the meeting on February 15.

Mr. Wenzel contends that he has never used any illegal drugs, and only rarely uses alcohol. He disputes that he admitted to Mr. Phillips that he had used marijuana. Instead, he contends that he may have told Mr. Phillips that he did not care what Mr. Phillips thought. Mr. Gillen has known Mr. Wenzel about nine to twelve months. He has never seen Mr. Wenzel using drugs or alcohol.

On February 15, Mr. Phillips and Mr. Oliver discussed Mr. Wenzel’s actions the day before. Mr. Oliver asked Mr. Phillips to write a warning notice to Mr. Wenzel. It was not his intent to discharge Mr. Wenzel or to force him to quit. Mr. Phillips wrote the warning and gave it to Mr. Wenzel on February 15. The notice, exhibit 7, page 4, reads, “Being under the influence of ilegal (sic) drugs in the workplace. Not being able to preform (sic) the job due to intoxication. If it happens again, we’ll notify the police and take full action.”

Mr. Wenzel disagreed with the warning, and told Mr. Phillips that he may not be back. His main complaint was the comment that the police might be called. He was concerned for his reputation. For him, this was the last straw. On February 16, Mr. Wenzel called Mr. Phillips and told him he was no longer working for the Waterfront Grill.

STATUTORY PROVISIONS

AS 23.20.379. Voluntary quit, discharge for misconduct, and refusal of work.

(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1)
left the insured worker's last suitable work voluntarily without good cause. . . .

8 AAC 85.095. Voluntary Quit, discharge for misconduct, and refusal of work.

(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work.

CONCLUSION

The “last straw doctrine” usually applies to cases involving the discharge of an employee. The doctrine provides that an employee’s final act, even though unrelated by time or tenor to previous infractions, may constitute misconduct if it is of such a nature that, collectively, the acts demonstrate conclusively the employee's utter disregard of the employer's interests. None of the acts, individually, need constitute misconduct. See e.g. Monyoro v. Marriott Corp. and Commr., 403 NW2d 325 (1987).

Analogously, an employee may have “good cause” to leave the employment if an employer’s final action, when considered with all other actions collectively, compels the employee to quit and leaves him with no other option, even if none of the acts, by itself, would create good cause.

A worker has good cause for voluntarily leaving work because of a supervisor's actions only if the supervisor follows a course of conduct amounting to hostility, abuse, or unreasonable discrimination. In addition, the worker must make a reasonable attempt to resolve the matter prior to leaving work. Griffith, Comm'r. Dec. 8822158, December 20, 1988, aff'd Griffith v. State Department of Labor, Alaska Superior Court, No. 4FA-89-0120 Civil, September 25, 1989.

A Hearing Officer must base his decision on a "preponderance of evidence." See e.g. Patterson, Comm'r Dec. 86H-UI-233, 1C Unemp. Ins. Rptr. (CCH), AK ¶8121.28, 10/16/86. "Preponderance of evidence" has been defined as "that evidence which, when fairly considered, produces the stronger impression, and has the greater weight, and is more convincing as to its truth when weighed against the evidence in opposition thereto." Adelman, Comm'r. Dec. 86H-UI-041, 1C Unemp. Ins. Rptr. (CCH), AK ¶8121.25, 5/10/86, citing S. Yamamoto v. Puget Sound Lumber Co., 146 P.861, 863 (WA).

PRIVATE 

In this case, and based on a preponderance of the evidence, the Tribunal does not find that Mr. Phillips followed a “course of conduct amounting to hostility, abuse, or unreasonable discrimination.”

Mr. Wenzel argued that he quit because of “the environment,” specifically, Mr. Phillips’ continual threats to employees’ jobs and the cleanliness of the facility and the food being served. Yet, Mr. Wenzel’s only witness, Mr. Gillen testified that he never heard any threats to any person’s job. Mr. Oliver agreed that Mr. Phillips would tell the employees that, in effect, they needed to keep their end of the work up, but this was said in general and not to Mr. Wenzel specifically. This appears to be more of Mr. Phillips’ style of management, and, onerous though it may be to some employees, it does not show a course of conduct of abuse, hostility, or unreasonable discrimination towards Mr. Wenzel.

Mr. Wenzel brought forth no evidence to substantiate his claim that the kitchen was not being cleaned properly or that food that was outdated was being served. To the contrary, Ms. McLaughlin testified that the restaurant follows the applicable regulations and recently passed, with high marks, the health department inspection. Ms. McLaughlin, it could be argued, is prejudiced and, therefore, not entirely candid. However, there would be no reason for her to do so, and it is a fact that could be easily challenged. Mr. Wenzel did not challenge her testimony, nor did he file any complaints with the agency charged with such matters.

Whether Mr. Wenzel was at work under the influence of drugs is at issue only to the extent that it concerns the warning notice. The Commissioner has held that an employee who is the recipient of some disciplinary action is justified in leaving only if the employer's action was unduly harsh or unwarranted by the alleged offense, or indicated a course of conduct amounting to "abuse, hostility or unreasonable discrimination," and the worker made a reasonable attempt to resolve the issue with his employer before quitting. Craig, Comm’r. Dec. 86H‑UI‑067, June 11, 1986.

The Tribunal does not find that the warning notice was unduly harsh or unwarranted. Had Mr. Phillips’ suspended Mr. Wenzel or withheld some benefits of some kind, then the action may not have been warranted. However, the testimony strongly preponderates to a finding that Mr. Wenzel was “not himself” during the evening shift—that he was disoriented and his eyes were glassy and red. The employer had every reason to believe that Mr. Wenzel was under the influence of something. Thus, it cannot be found that the employer’s actions were unwarranted.

Finally, an employee must make reasonable attempts to resolve the issue before quitting. When Mr. Phillips gave Mr. Wenzel the warning, Mr. Wenzel responded that he did not care and that he may not be back. He then called the next day and said he quit. Neither of these actions are “reasonable attempts” to resolve the issue.

In summation, none of the reasons that Mr. Wenzel has given for leaving his employment individually gave him good cause to do so. Nor do the actions of the employer, collectively under the “last straw doctrine”, give him that good cause. It is the conclusion of the Appeal Tribunal that Mr. Wenzel voluntarily left suitable work without good cause.
DECISION

The notice of determination issued in this matter on March 3, 2000 is AFFIRMED. Mr. Wenzel is denied benefits for the weeks ending February 29, 2000 through March 25, 2000. His maximum payable benefits remain reduced by three times his weekly benefit amount, and he is ineligible for the receipt of extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska on May 2, 2000.


Dan A. Kassner


Hearing Officer
