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Raymond Price
None

ESD APPEARANCES

None

CASE HISTORY

Mr. Price timely appealed a determination issued March 2, 2000 that denied benefits under AS 23.20.379.  The determination held Mr. Price voluntarily left suitable work without good cause.

FINDINGS OF FACT

Mid-State Consultants Incorporated (formerly Benthmier Engineering) employed Mr. Price from July 5, 1998 to February 11, 2000.  Mr. Price last worked as a full-time engineering/construction manager.  He earned $40 an hour.  Mr. Price voluntarily quit work.

On June 30, 1998, Mr. Price retired from PTI Communications (initially owned by Central Telephone Utilities but sold in January 1999 to Alaska Communications Systems –ACS) as an engineering/construction manager.  Effective July 5, 1998, Mr. Price returned to work at PTI as an engineering/construction manager but as a temporary worker through Mid-State Consultants Incorporated.

During the last four to six months of Mr. Price’s employment, Mr. Smoot was the work site supervisor.  In January 2000, Mr. Smoot informed Mr. Price the engineering/construction manager job was being converted to a permanent position under PTI.  Mr. Price indicated he was interested in applying for the position.  Mr. Smoot felt Mr. Price would not want to stay on the job long enough to make the transition worthwhile.  Also, he stated he felt Mr. Price was too old, apparently in relation to Mr. Smoot’s stated belief that 65 years was the mandatory retirement age.  Mr. Price is 63 years old.  Mr. Price related he was interested in staying on the job another five years as long as he remained healthy.  Five years of additional, permanent employment would have qualified Mr. Price for a second pension.

Around the end of January 2000, Mr. Price spoke with Mr. Smoot’s superior, Mr. Bowman, and related his conversation with Mr. Smoot.  Mr. Price was already aware company policy did not require mandatory retirement at age 65 years.  However, he wanted to know whether Mr. Bowman thought it would be worthwhile to pursue the permanent engineering/construction manager position, considering Mr. Smoot’s apparent opposition, and the likelihood that Mr. Smoot would be on the job selection committee.  Mr. Bowman, who was known to respond quickly, promised to research the matter and get back to Mr. Price the same day.

On January 31, 2000, after waiting three days for Mr. Bowman’s response, Mr. Price submitted his notice of separation, effective February 11, 2000.  He did not choose to apply for the permanent job because he felt he would not be hired; or, if hired, he would be confronted with obstacles.  Also, he believed the working conditions were not optimal because, in the past, Mr. Smoot failed to respond promptly to work related questions, causing Mr. Price to work harder by seeking answers elsewhere.  Mr. Price mentioned the problem to Mid-State Consultants Incorporated personnel, but the problem remained.  Mr. Price is still an employee with Mid-State Consultants Incorporated.

The permanent engineering/construction manager position at PTI was posted for recruitment from January 25, 2000 through February 4, 2000.  Mr. Price believes a person was hired for this position during the week of February 19, 2000.  Mr. Price charges he was discriminated against in relation to age.

PROVISIONS OF LAW

AS 23.20.379 provides, in part:

(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker’s last suitable work voluntarily without good cause; or



(2)
was discharged for misconduct connected with the insured worker’s work. . . .


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.


(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095 provides, in part:


(a)
A disqualification under AS 23.20.379(a) and (b) remains in effect for six consecutive weeks or until terminated under the conditions of AS 23.20.379(d), whichever is less.  The disqualification will be terminated immediately following the end of the week in which a claimant has earned, for all employment during the disqualification period, at least eight times his weekly benefit amount, excluding any allowance for dependents.  The termination of the disqualification period will not restore benefits denied for weeks ending before the termination.  The termination does not restore a reduction in maximum potential benefits made under AS 23.20.379(c).


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work; . . .


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; . . .

CONCLUSION

From the testimony offered, the employment contract at PTI would have remained in effect beyond the February 11 separation date, whether for one day or one week, if Mr. Price had not left.  Mr. Price’s decision to leave prior to an actual dismissal date made him the moving party.  Accordingly, the separation was a voluntary quit.

To establish good cause for leaving work, evidence must be presented to show the reasons for quitting were so compelling or grave as to offer no other reasonable alternative than to quit work on the date chosen.

Apparently, Mr. Price decided he did not want the permanent position at PTI because of work site employer responses, or lack of, and possible repercussions if hired.  Based on the work site supervisor’s obviously inappropriate comments about age, Mr. Price may not have been hired for the permanent position.  However, he never applied for the job to find out either way.  He was not denied the opportunity to apply.  Thus, job discrimination was not shown.  The repercussion matter was unproved theory, not fact.  The situations related failed to offer Mr. Price good cause to quit work.

The communication issue alone relating to the work site supervisor’s lack of prompt responses to Mr. Price’s questions was insufficient to establish good cause for quitting suitable work, especially considering Mr. Price’s initial desire to work for PTI on a permanent basis.  Mr. Price’s leaving was without good cause.

The law states a separation from work disqualification will begin “the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week…”  Mr. Price was fully employed the week of February 12, 2000.  The related period of disqualification will be modified accordingly.

DECISION

The March 2, 2000 determination is MODIFIED.  Benefits are denied for weeks ending February 19, 2000 to March 25, 2000 under AS 23.20.379.  Mr. Price’s maximum benefit entitlement is reduced by three times the weekly benefit amount.  Additionally, Mr. Price may be ineligible for future benefits under an extended benefits program.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on April 6, 2000.


Doris M. Neal

Hearing Officer

