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CASE HISTORY
The employer timely appealed a determination issued on February 10, 1999 that allowed benefits under AS 23.20.379 on a holding that Mr. Gillette was discharged for reasons other than misconduct in connection with work.


FINDINGS OF FACT
Mr. Gillette was employed as a medical technologist. He was employed through Tech Net Medical, LLC. Tech Net Medical, LLC is a company that recruits nationally for medical personnel on behalf of clients. Tech Net Medical believes there was no misconduct in connection with Mr. Gillette’s departure from his position. However, they believe Mr. Gillette was not an employee of their company. The company considers all Tech Net Medical recruits’ self-employed independent contractors. They work for various lengths of time at various locations according to Mr. McEachern, the Chief Operations Officer. 

Tech Net Medical argues that the company does not supervise any of their recruits, and that each recruit is responsible for negotiating their own salary with the company within certain monetary parameters. Each employee is responsible for doing the work they are hired to do, and each contract usually includes the shift schedule the recruit is to work. The hours of work are usually subject to change by the facility personnel. 

Mr. Gillette signed a contract to work in Sitka, Alaska in 1999. The contract was for three months, and he worked for SERRC at the Mt. Edgecumbe Hospital. He worked three months, then his contract was extended an additional month. He worked at that hospital from approximately July 12, 1999 through October 10, 1999.

On October 11, 1999, Mr. Gillette began a new contract with Tech Net Medical that was to continue through January 15, 2000. He went to work in Cordova, Alaska at Cordova Community Medical on October 11, 1999. He was paid $20.00 per hour under both contracts. Mr. Gillette was not aware that he could negotiate the salary he was to be paid. Tech Net Medical issued the paychecks to Mr. Gillette for each contract. Tech Net Medical also paid for travel costs to Cordova, as well as a per diem amount of $25.00 per day. 

On October 12, 1999, Mr. Gillette was to perform a medical procedure on a patient. However, his hands were shaking uncontrollably, and he requested that another person take over for him. Mr. Gillette is diabetic and the shaking was caused by hypoglycemia. It took approximately two days to get it under control. The hospital administrator told Mr. Gillette to contact Tech Net Medical. Mr. Gillette was told to return to his hotel room by Tech Net Medical personnel. He returned to his hotel room and Tech Net Medical personnel informed him that his contract was terminated because he could not perform the duties of the position. He returned to Sitka, Alaska because he plans to live in that community. 


PROVISIONS OF LAW
AS 23.20.379 provides in part:

(a)  
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(2)
was discharged for misconduct connected with the insured worker's work.

8 AAC 85.095 provides, in part:


(a)
A disqualification under AS 23.20.379(a) and (b) remains in effect for six consecutive weeks or until terminated under the conditions of AS 23.20.379(d), whichever is less.  The disqualification will be terminated immediately following the end of the week in which a claimant has earned, for all employment during the disqualification period, at least eight times his weekly benefit amount, excluding any allowance for dependents.  The termination of the disqualification period will not restore benefits denied for weeks ending before the termination.  The termination does not restore a reduction in maximum potential benefits made under AS 23.20.379(c).


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....

AS 23.20.525 provides, in part:


(a)
In this chapter, unless the context otherwise requires, "employment" means...



(10)
service performed by an individual whether or not the common‑law relationship of master and servant exists, unless and until it is shown to the satisfaction of the department that




(A)
the individual has been and will continue to be free from control and direction in connection with the performance of the service, both under the individual's contract for the performance of service and in fact;




(B)
the service is performed either outside the usual course of the business for which the service is performed or is performed outside of all the places of business of the enterprise for which the service is performed; and




(C)
the individual is customarily engaged in an independently established trade, occupation, profession, or business of the same nature as that involved in the service performed....


CONCLUSION
Tech Net Medical’s contention is not that Mr. Gillette was discharged for misconduct, only that he was a self-employed individual. Therefore, the appeal against the discharge determination is dismissed. 

The contract or agreement designating an individual as an independent business or independent contractor is insufficient in itself to establish employment does not exist. Thus a contract or agreement cannot serve to waive an individual's rights under the Alaska Employment Security Act. AS 23.20.395. What is determinative is whether service exists, and if so, whether the entity for which the service is performed satisfies the exemption requirements of AS 23.20.525(a)(10) or meets the exclusion provisions of AS 23.20.526.

Mr. Gillette’s ”last work” is at issue in that if he is a self-employed individual, his benefits may be adversely affected. The employer contends that Mr. Gillette is a self-employed individual. The matter of self-employment and whether this claimant is an independent contractor is remanded to the Tax Office for a determination. 


DECISION
The February 10, 2000, determination is DISMISSED. The issue of self-employment is REMANDED. The matter of Mr. Gillette's services under AS 23.20.525(a)(10)(A, B, and C) is remanded for a determination. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska on April 6, 2000.
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Hearing Officer

