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STATEMENT OF THE CASE

On March 7, 2000, Wal-Mart Associates filed a timely appeal against a notice of determination issued on February 3, 2000. The determination allowed Fred McKee unemployment insurance benefits, imposing no disqualification under AS 23.20.379. The issue before me is whether Wal-Mart discharged Mr. McKee for misconduct connected with his work.

FINDINGS OF FACT

Mr. McKee began working for Wal-Mart on November 16, 1999. He last worked on December 28, 1999. He worked a varied shift.

There is a McDonald’s restaurant housed in Wal-Mart. On December 24, Donna Burnett, the personnel manager, received a written complaint from a female employee of McDonald’s. The complaint, exhibit 8, pages 3 and 6, alleged 

While I was working at the kiosk, Fred said some stuff that made me feel very uncomfortable. He said that they looked nice. He asked if I had gotten them enhanced & asked how much it cost. Then when one of my managers . . . was at kiosk he said he’d get with me just because of that he didn’t care how old he was or how old I was. Later in the day he said that I had nice coconuts. Then he said ‘you know I’m just kidding.’ Thanks,”

The signature of the complainant has been blacked out. When Ms. Burnett, Mr. McKee said that he was just kidding.

Wal-Mart’s employee handbook, a copy of which was given to Mr. McKee and for which he signed a receipt on November 16 (exhibit 8, page 5), states that sexual harassment is gross misconduct. The handbook further states that Wall-Mart will not tolerate it, and it can lead to immediate termination.

STATUTORY PROVISIONS

AS 23.20.379. Voluntary Quit, Discharge for misconduct, and refusal of work.

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker’s work.

. . . .

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095. Voluntary quit, discharge for misconduct, and refusal of work.
(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1)
a claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion.

(2)
a claimant’s conduct off the job, if the conduct

(A)
shows a wilful and wanton disregard of the employers interest; and


(B)
either

(i)
has a direct and adverse impact on the employer’s interest; or

(ii)
makes the claimant unfit to perform an essential task of the job.

CONCLUSION

In Wright, Comm’r. Dec. 9123524, February 14, 1992, the Commissioner ruled on a case similar to this. In Wright, the claimant told a female coworker who was working late, “you are going to have to quit this late-night humping.” The claimant contended he meant no sexual harassment by this remark, that it was a joke, and that it could be construed to refer to working, rather than to having sex. The claimant had not received any previous warnings, but had been informed at his orientation and by an employee handbook that sexual harassment was prohibited.

The Commissioner held


. . . Sexual harassment may show such disregard (of the employer’s interest), but we see no reason to view harassing remarks of a sexual nature as necessarily more serious or offensive than other kinds of verbal harassment. . . . The ESD already has a policy which states that annoyance of a fellow employee is misconduct connected with the work only if repeated after warning. (Cite omitted) We think this is a sensible policy for cases of verbal annoyance, molestation, or harassment.


This case falls within that policy. We agree that the claimant’s remarks were very likely offensive and demeaning to his coworker, and that is clearly how she took them. But we also note that the claimant regarded it as a joke, that it was an isolated instance, that the remark was made on the spur of the moment, and that the claimant had received no prior explicit warnings. We also note that both meanings ascribed to the word are recognized slang definitions.

This case differs substantially from the precedent set forth in Wright. In Wright, there was a single comment, made on the spur of the moment, that could be interpreted two ways. In this case, there were three comments made at three different times, and there is no misinterpreting Mr. McKee’s meaning.

There is a line beyond which a person cannot go and still be held to have not committed sexual harassment amounting to misconduct. Had Mr. McKee merely asked about a breast enlargement and cost, it could be interpreted that he was only intellectually curious. However, he went beyond the line when he later told her that they were going to get together “just because of that,” and later yet told her she had “nice coconuts.” There is no misinterpreting Mr. McKee’s intent by those comments. Nor is this Tribunal impressed with Mr. McKee’s statement that he was only kidding. One comment could be considered spontaneous and joking. Three comments cannot be.

Reprimands or warnings are necessary in most cases to make certain that the worker was aware that the conduct was unsatisfactory. These draw the worker's attention to the existence of the implied obligation and thus bear upon the issue of intent. If the worker continues his behavior in the face of warnings or reprimands, this tends to show that the behavior was willful. Cantrell, Comm'r. Dec. 9225160, June 30, 1992. Jones, Comm'r. Dec. 96 1044, July 12, 1996. However, warnings are only material to the extent that they show that the worker knew the required conduct. If the facts show that a worker knew the required conduct, and the worker's willful action injured or tended to injure the employer's interest, then the act is misconduct, even without previous warnings. Benefit Policy Manual, §MC 150.

An employer has the right, indeed, the responsibility of ensuring a workplace free from the fear engendered by sexual harassment. The effects of and prohibition against sexual harassment has become well known. Mr. McKee knew that Wal-Mart would not tolerate sexual harassment. The degree of his transgression went beyond the need for prior warnings.

It is the conclusion of the Appeal Tribunal that Mr. McKee was discharged for misconduct connected with his work.

DECISION

The notice of determination issued in this matter on February 3, 2000 is REVERSED. Mr. McKee is denied unemployment insurance benefits under AS 23.20.379. Benefits are denied for the weeks ending January 1, 2000 through February 5, 2000. Mr. McKee’s benefits are reduced by three times his weekly benefit amount, and he is held ineligible for the receipt of extended benefits [AS 23.20.406(h)].

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on April 5, 2000.
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