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STATEMENT OF THE CASE

On March 10, 2000, Mr. Gomez timely appealed a notice of determination that denied unemployment insurance benefits pursuant to AS 23.20.379. The issue before me is whether he was discharged for misconduct connected with his work.

FINDINGS OF FACT

Mr. Gomez began working for North Pacific Processors, Inc. (NPPI) in July 1992. He last worked on February 20, 2000. At that time, he earned $9.90 per hour plus overtime. He worked on the case-up crew, which involved the freezing, boxing, and shipping of NPPI’s products.

Mr. Gomez’ personnel file contains no complaints from him or about him. Mr. Allison, personnel manager, described Mr. Gomez as a “sterling employee.” However, on or about February 20, an incident occurred between Mr. Gomez and Mario Carillo-Rascon, another employee, resulting in the discharge of Mr. Gomez.

According to Mr. Gomez, on the day of the incident,

· he was working with two people, Wagner Cabanos and Marcelino Sinense;

· they were breaking the boxes of fish out of the freezer pans using a “scissor-knife”
;

· Mr. Carillo-Rascon was coming on a forklift with another pallet of fish;

· because he and Mr. Carillo-Rascon did not get along well, he decided to work on the other side (of the room?);

· he told Mr. Wagner and Mr. Sinense that he was leaving;

· when he passed the forklift, Mr. Carillo-Rascon told him to get out of there;

· he took Mr. Carillo-Rascon by the arm, and told him he didn’t like those comments and to stop saying things like that;

· he then left the area; and

· he does not recall what he did with the scissor-knife.

According to Mr. Allison’s investigation,

· Mr. Gomez told Mr. Allison that

· as he passed the forklift, Mr. Carillo-Rascon called him names and used “several other choice words.” Exhibit 7, page 6;

· he grabbed Mr. Carillo-Rascon’s arm and told him to “lay-off;”

· he then left the area.

· Mr. Carillo-Rascon told Mr. Allison that

· he was on the forklift;

· Mr. Gomez told him he was going to work on the other side;

· he told him to go ahead; and

· Mr. Gomez poked him in the chin with the scissor-knife.

· The two witnesses
 saw Mr. Gomez walking up to and away from the forklift. Neither saw anything that occurred while Mr. Gomez was at the forklift. However,

· Mr. Wagner told Mr. Allison that he

· saw Mr. Gomez take the scissor-knife with him;

· did not see where Mr. Gomez put the scissor-knife; and

· saw blood on Mr. Carillo-Rascon’s chin after the incident.

· Mr. Sinense told Mr. Allison that he

· saw Mr. Gomez take the scissor-knife with him;

· did not see where Mr. Gomez put the scissor-knife; and

· did not see blood on Mr. Carillo-Rascon’s chin until Mr. Wagner pointed it out.

· On February 22, Mr. Gomez told Mr. Allison that he had heard that Mr. Carillo-Rascon had said he had cut himself on a pan. In investigating this comment, Mr. Carillo-Rascon told Mr. Allison that he had agreed with the co-worker’s comment because, "I did not want to cause any more problems than had already been done. .  . I was going to go to the police after work, but since you and Leo took care of it and Hector does not work here anymore, everything is ok.” Exhibit 7, page 7.

Mr. Carillo-Rascon had worked for NPPI about 15 months at the time of the incident. From the beginning, Mr. Gomez and Mr. Carillo-Rascon did not get along. Mr. Carillo-Rascon would talk to Mr. Gomez using profanity and racial slurs about both Mr. Gomez and other workers.

During closing arguments, Mr. Allison stated that, although no witnesses saw what took place, it was apparent that something had and it appeared that Mr. Gomez was the aggressor. Therefore, for the good of the company, he and Mr. Vargas, the production manager, felt it best to discharge Mr. Gomez.

STATUTORY PROVISIONS

AS 23.20.379. Voluntary Quit, Discharge for misconduct, and refusal of work.

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker’s work.

. . . .

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095. Voluntary quit, discharge for misconduct, and refusal of work.
(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgement or discretion; or

(2) A claimant’s conduct off the job, if the conduct

(A)
Shows a wilful and wanton disregard of the employer’s interest; and

(B)
either

(i)
has a direct and adverse impact on the employer’s interest; or

(ii)
makes the claimant unfit to perform an essential task of the job.

CONCLUSION

The Tribunal does not dispute that an employer has the right to discharge an employee for whatever reason it may deem appropriate. However, before benefits can be disallowed, it must be shown that the actions of the employee amounted to “misconduct in connection with the work,” as that is defined in the regulation.

To find misconduct, the burden of persuasion rests upon the employer . . . to bring forth evidence of a sufficient quantity and quality . . .. Rednal, Comm'r Dec. 86H‑UI-213, August 25, 1986. The Tribunal does not find that the employer has borne out this burden.

All the evidence in this matter, other than Mr. Gomez’ is based on hearsay.PRIVATE 
 The testimony of the witnesses and even of the victim was not offered. Generally, first-hand testimony is considered more reliable than is hearsay testimony. “Uncorroborated hearsay evidence must normally be given less weight than that of the sworn testimony of eyewitnesses to an event. Only if first-hand testimony is clearly not credible, should hearsay statements be considered more reliable.” Weaver, Comm'r. Dec. 96 2687, February 13, 1997.

Mr. Gomez’ testimony is found to be sufficiently credible to overcome the hearsay testimony offered in opposition thereto. Mr. Gomez had worked for NPPI for almost eight years. Presumably, he was well aware of the results of on-the-job fighting. It is not reasonable that he would jeopardize eight years of seniority in such a manner.

Further, it has not been established, to this Tribunal’s satisfaction, that Mr. Gomez did poke Mr. Carillo-Rascon with a scissor-knife. No one saw the incident. No one saw what happened to the scissor-knife. No one saw if Mr. Carillo-Rascon may have perpetrated the incident in some way. In short, it is not known what happened. Without knowing what happened, or better evidence of what may have happened, it is not possible to determine that Mr. Gomez committed misconduct, which requires a finding of a wilful and wanton disregard of the employer’s interest.

DECISION

The notice of determination issued in this matter on March 8, 2000 is REVERSED. Mr. Gomez is allowed benefits under AS 23.20.379 for the weeks ending February 26, 2000 through April 1, 2000 so long as he is otherwise eligible. The reduction of his benefits is restored, and he is eligible for the receipt of extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on April 4, 2000.
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� A scissor-knife looks like one-half a pair of scissors with a hooked point.


� Neither of the witnesses to the incident testified at this hearing.





