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CASE HISTORY
The claimant appealed a notice of determination issued on February 24, 2000, which denied benefits pursuant to AS 23.20.379 on the ground that she voluntarily quit work without good cause, or was discharged for misconduct in connection with the work. 


FINDINGS OF FACT

Ms. Maxie worked as a counselor for the Yukon Kuskokwim Health Corporation in Napaskiak, Alaska from December 1, 1997 to February 3, 2000. She was paid $15.87 per hour, and generally worked thirty hours per week. She worked from 8:30 a.m. to 5:00 p.m., Monday through Thursday. 

During the period January 3-6, 2000, it was very cold in Napaskiak, and the building that Ms. Maxie worked in did not have heating oil. She was unable to work because of the cold. The maintenance man was unable to deliver the oil by snowmachine. The city clerk was also absent from work that week because the building was too cold. Ms. Maxie did not notify her employer of the absence until after she returned to work. 

During the period January 10 to January 13, 2000, Ms. Maxie was again absent from work. She sent an EMAIL message to the office of her supervisor stating she would not be in that week. She believes the message was received. She did not have a babysitter for the week because of the Slavic Christmas Holiday. Her husband is not the babysitting type, and they have five young children. Ms. Maxie was aware of the employer’s policy that a leave request be completed prior to leave being taken. She did not complete the leave forms because she had been absent the week before due to the heating problem. 

The employer’s handbook informed Ms. Maxie of the absence policy. The employer’s policy is to reprimand or discharge employees for failing to give proper notice of absence. Ms. Maxie had never been warned or reprimanded in the past about any absences. She had taken the week off the prior year for the Slavic Christmas Holiday because people travel from home to home during the holiday in January and Ms. Maxie had visitors at her home. She did not phone the employer to notify them of her absence, although she does have a telephone at her residence. 

After Ms. Maxie returned to work, she was told to write a letter concerning her absence. Her supervisor informed her that she did not have compelling reason for her absence, therefore, she could resign from her job, or be discharged. Ms. Maxie chose to resign from her position.


PROVISIONS OF LAW

AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week 

credit or benefits for the first week in which the 

insured worker is unemployed and for the next five 

weeks of unemployment following that week if the 


insured worker



(1)
left the insured worker's last suitable work 




voluntarily without good cause. . . .



(2)
was discharged for misconduct connected with the




insured worker's work. . . .

8 AAC 85.098 provides in part:


(c)
Good cause for voluntarily leaving work under AS 

23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;


(d)
Under AS 23.20.379(a)(2), misconduct connected with 

work is any willful violation of the standards of 

behavior, which an employer has the right to expect


of an employee. An act that constitutes a willful


disregard of an employer's interest or recurring


negligence which demonstrates wrongful intent is 

misconduct. Isolated instances of poor judgement, 


good faith errors, unavoidable accidents, or mere


inefficiency resulting from lack of job skills or 

experience are not misconduct. . . . 
   


CONCLUSION
Unexcused absence or tardiness is considered misconduct in connection with the work unless there is a compelling reason for the absence or tardiness and the worker makes a reasonable attempt to notify the employer. Tolle, 9225438, June 18, 1992.

Ms. Maxie was aware that she needed to notify the employer of any absence in writing. She failed to notify the employer until after she returned to work. During the first week of absence, she had a compelling reason for her absence, but she failed to properly notify the employer. 

During the second week of absence, Ms. Maxie was aware that she needed to request the time off in writing per the employer’s policy. Ms. Maxie failed to get permission for the absence, and she has not shown compelling reason for failing to properly notify the employer. She did not attempt to protect her employment by following the policies and procedures of the employer. Ms. Maxie returned to work, and the employer informed her that she no longer had the choice of remaining employed. Therefore, Ms. Maxie was discharged from her last work. Unexcused absence is considered misconduct. Therefore, Ms. Maxie was discharged for misconduct in connection with the work. 

                            DECISION
The determination issued on February 24, 2000 is AFFIRMED and Modified. Benefits are denied for the weeks ending February 12, 2000 to March 18, 2000, pursuant to AS 23.20.379(a)(2) on the ground that the claimant was discharged for misconduct in connection with the work. The reduction to the claimant's maximum benefit entitlement is undisturbed.  


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The Appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska on March 31, 2000.
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