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CASE HISTORY

Ms. White timely appealed a March 6, 2000 determination that denies benefits under AS 23.20.379. The issue is whether the claimant voluntarily left suitable work without good cause or the employer discharged her for misconduct connected with her work.

FINDINGS OF FACT

Ms. White started work with the Social Security Administration (SSA) in Anchorage in 1988. She worked 40 hours per week as a development clerk. Her last salary was $25,642 per year plus a 25 percent cost of living allowance. The employer discharged her effective February 15, 2000.

This matter is notable for the chronic hostility, justifiable or not, that pervaded the workplace. Problems in the workplace began almost a decade prior to Ms. White’s last work date of November 19, 1999 and her discharge date of February 15, 2000.

The workplace hostility significantly colors the perceptions of the parties and witnesses and seems to magnify reactions and emotions. For example, Ms. White complains that coworkers stared at her. Ms. White seems quick to infer that even glances signify hostility.

Employer witnesses complain Ms. White made grunting noises at them. Employer witnesses seem quick to interpret Ms. White’s behaviors as bizarre or threatening.

The hearing record suggests that in a nonwork setting involving strangers, Ms. White would not be as quick to perceive looks as hostile staring. Likewise, the employer’s witnesses seem less inclined to interpret noises from strangers as hostile gruntings.

The hostility is marked by more than perceived stares and grunts. The Tribunal will not list, from the voluminous exhibits, all the alleged incidents, allegations, and complaints raised against employees by Ms. White and against Ms. White by various employees. One example suffices to suggest the dynamics of accusations and attitudes.

The employer stresses that over a number of years Ms. White accused coworkers of at least 25 separate attempts to poison her. The hearing record indicates the complaints were adamant and serious. The employer notes the poisoning complaints finally stopped after the employer threatened to report Ms. White’s complaints to law enforcement authorities.

The employer apparently feels the fact the poisoning complaints stopped when they did indicates Ms. White fabricated the allegations. But the employer failed to establish for the record why the complaints actually stopped.

The employer seems predisposed to not consider other possibilities for the cessation of Ms. White’s poisoning complaints. Those other possibilities include someone stopped tampering with Ms. White’s food and drink because the employer was finally going to call in law enforcement authorities for the next incident.

Whether the poisoning allegations resulted from real events, imagined events, or blatant lies, the allegations provide perspective into the workplace environment. That is, over a number of years a major government agency receives at least 25 serious complaints that an employee is being poisoned by coworkers, but the agency never contacts law enforcement authorities to investigate alleged criminal behaviors.

The perceptions and reactions of Ms. White and the employer witnesses toward each are subjective. The accuracy and reasonableness of both are crucial, because subjective perceptions and subjective reactions led to Ms. White’s discharge.

The unsworn written statements and documents submitted as evidence and the testimonies of those testifying in the hearing are frequently contradictory thus necessitating credibility assessments. In general, testimony provided under oath subject to confrontation and cross‑examination opportunities by the opposing party carry more weight than unsworn written statements. Credibility assessments are influenced heavily by testimonies an opposing party did not contradict.

In the first half of 1999, the employer placed Ms. White on a 14‑day progressive discipline suspension. The employer suspended her, in large part, for assaulting a coworker. Ms. White contends it was she who was assaulted by the coworker and she (Ms. White) was suspended because the employer did not like her.

The alleged assault was not the issue before the Tribunal because it was resolved by the employer, rightly or wrongly, before the February 15, 2000 separation from work. The Tribunal makes no ruling as to whether the suspension was justified. The Tribunal does note it took place and that Ms. White knew the employer’s stated reason for the suspension. The suspension put Ms. White on notice to not assault anyone.

From mid-October 1999 to mid-November 1999, the employer placed Ms. White on a 30-day punitive punishment suspension. The employer suspended her for opening a confidential letter and faxing part of the letter to a union representative. Ms. White contends the suspension was unfair because the employer would have never known of the incident if she had not voluntarily reported it to management.

The improper opening and faxing of mail is not the issue before the Tribunal because it was resolved by the employer, rightly or wrongly, before the February 15, 2000 separation from work. The Tribunal makes no ruling as to whether the suspension was justified. The Tribunal does note it took place. The increasingly long suspension placed Ms. White on notice that the employer would significantly discipline her for perceived transgressions.

The employer’s discharge notice states Ms. White was discharged for two alleged incidents. One involves Ms. White allegedly pushing a coworker on November 15, 1999. The other involves Ms. White allegedly making a gun-related statement in the workplace on November 19, 1999.

November 15, 1999 was Ms. White’s first day back to work after her 30‑day suspension. On that day, a male coworker inadvertently blocked her passage as she walked through an aisle that is too narrow for two employees to pass each other normally.

The male coworker in the aisle was talking to another employee. The male coworker faced away from Ms. White. He did not see her approach him from behind. As he talked, he shifted from side to side obstructing the narrow aisle.

Wordlessly, Ms. White would start to pass on one side of the male coworker, but he would step in front of her. Then she would try to pass on his other side, but he would again move and block her. Ms. White finally touched him, said “Excuse me,” and passed. A question arises whether the male coworker stepped on Ms. White’s foot at some point during this incident.

The male coworker said nothing to Ms. White during the incident. However, he soon afterwards reported to management that Ms. White had pushed him out of her way with a flippant “Excuse me.” The male coworker’s memory and perception become critical because management apparently accepted his version of the events over Ms. White’s.

During the hearing, the male coworker identified with confidence the person toward whom he faced and to whom he spoke during the alleged pushing incident. However, the hearing record eventually revealed the male coworker had not been speaking to whom he had claimed to be facing and speaking.

Confronted during cross-examination, the male coworker finally admitted he could not remember to whom he had been speaking. His initial confident assertion of whom he faced and to whom he spoke followed by proof of his memory lapse undermines the weight that can be applied to his testimony.

During his testimony, the male coworker contended Ms. White placed her two hands on his lower back and pushed him out of the way. He argues he did not step on Ms. White’s foot as she claims he did.

A female coworker, presented as an employer witness, saw at least part of the pushing incident. That female coworker saw Ms. White place her hands on the male coworker’s shoulders.

Ms. White contends that she tried to pass around either side of the male coworker, but he would move to block her. She believes he knew she was behind him. She contends he stepped on her foot, and she raised her hands and touched his arms to move him off her foot. She argues she did not simply walk up and shove the male coworker out of her way as he contends.

As noted, the male coworker’s incorrect contentions regarding to whom he was facing and speaking undermine the weight that can be placed on his memory of the event. His contention that Ms. White shoved him with her hands to his lower back is insufficient to overcome the testimonies of Ms. White and the employer’s female witness that establish he was touched on the shoulders or arms. His incorrect testimony about being shoved in the lower back further undermines the weight that can be placed on his memory.

For this particular incident, the male coworker’s memory is insufficient to establish that he did not step on Ms. White’s foot as she contends. The record establishes Ms. White touched his arms or shoulders only to move him off her foot.

John Mack is the executive vice president of Ms. White’s union. Kenna Lutes is the assistant district manager of the Alaska SSA office. Mr. Mack’s uncontroverted testimony establishes the following findings related to matters directly involving him.

On November 15, 1999, Ms. Lutes called Mr. Mack and advised she had received complaints that Ms. White had pushed a coworker. She called because the union must be advised if the employer pursues a “formal” discussion with an employee regarding a potential disciplinary matter.

Late on November 16, 1999, Ms. Lutes called Mr. Mack again. She advised him the employer had decided to not pursue a formal discussion with Ms. White regarding the pushing incident. For Mr. Mack, the issue died because the employer had decided the pushing incident was too insignificant to warrant a formal discussion. As of that call, the November 15, 1999 alleged pushing incident was resolved by the employer as too insignificant to pose even a threat of potential disciplinary sanction.

On November 19, 1999 a contract security guard in the SSA office paused at Ms. White’s workspace for a few minutes. The security guard and Ms. White engaged in joking banter. The workplace and the names of some of Ms. White’s coworkers were mentioned. At one point, a gun was mentioned.

One of Ms. White’s coworkers overheard at least part of the conversation between the security guard and Ms. White. The coworker spread word of the conversation to other employees. Word of the conversation spread through the workplace. Within an hour or so, employees had become fearful for the safety of themselves and/or their coworkers.

Around 1:00 p.m. Alaska time on November 19, 1999, Ms. Lutes and Alan Heim, the district manager of the Alaska SSA office, called Mr. Mack in Seattle. They advised Mr. Mack that Ms. White was involved in an incident that day. They told Mr. Mack that Ms. White had asked to borrow a security guard’s gun so she could shoot someone. They advised they had suspended Ms. White from work and started an investigation.

On November 24, 1999, Mr. Mack called Ms. Lutes to confirm the employer’s exact allegations against Ms. White. Ms. Lutes assured Mr. Mack there were no changes from the November 19, 1999 allegations.

As of November 24, the employer still alleged Ms. White had asked to borrow the security guard’s gun to shoot someone. As of November 24, management pursued termination of Ms. White under an essentially zero tolerance policy toward violent threats.

Exhibit 26 is a copy of an incident report the security guard wrote on November 19, 1999, at Ms. Lutes’ request. The full narrative reads:

On Friday 11/19/99 at approx 1210 hrs during light hearted ribbing & office banter Ms. Bonnie White ask if she could “borrow (my) gun?” My reply was a firm “No.” Several seconds later another female employees voice could be heard further back in the office – “I heard that” (Later identified as Linda Barber). Ms. White replied “So what, I was only kidding.”

At approx 1230 hrs. Ms. White motiond me back to the office area and ask me if I believed she was serious. I had not. Ms. White ask if I would tell Mr. Heim that. I did.

At approx 1310 Kena ask me for a statement recalling these events – Without bias.

No further action at this time.

Exhibit 38 is a statement the security guard wrote on March 16, 2000 at Ms. White’s request. The statement regards the November 19, 1999 alleged gun incident. The full text reads:

Ms. Bonnie White has never shown any violent tendencies in my presance. On the date/time in question Ms White & I were engaged in light hearted banter and nothing was said with any seriousness regarding a firearm &/or holster. Ms. White has never said anything to me in the short time I known her, that would indicate she would do harm to anyone.

The two statements above from the security guard accurately reflect Ms. White’s gun comment and attitude. Ms. White never threatened anyone. She made her joking comment privately to the security guard. The private comment was overheard by another employee who was not part of the conversation and who had been sitting out of sight behind a partition. Before the afternoon ended, the comment had become a severely distorted rumor passing through the workplace as a threat of violence.

Ms. White’s termination notice drops the accusation that on November 19 Ms. White said she wanted “to shoot someone.” The termination drops accusations that Ms. White made a violent threat in the workplace.

The employer now contends Ms. White’s request to borrow the guard’s gun disrupted employees for a couple of weeks and decreased the efficiency of the workplace. The employer contends Ms. White was discharged for this disruption.

The employer admits another employee making the same “borrow” a gun remark as Ms. White would not have been discharged. The employer contends an employee other than Ms. White would have been spoken to and may have been disciplined.

The employer fails to identify who exacerbated an already hostile work environment by spreading a false accusation that Ms. White had said she wanted a gun “to shoot someone.” The employer fails to identify whether the false accuser spread the statement through misunderstanding or maliciousness.

The false accusation is consistent with Ms. White’s contentions that for years she has been subject to lies spread about her in a hostile work environment. The false accusation is consistent with her contentions that incidents involving her have been repeatedly exaggerated against her interests.

Attorney Carol Hoch is assistant regional counsel for SSA. During cross-examination, Ms. Hoch repeatedly demanded Ms. White explain why she had not quit work if working conditions had been so bad for her. Ms. White explained she had wanted to work for the federal government, she needed work, she needed a retirement, and she did not want to be driven from a good paying job.

Ms. Hoch’s line of questioning appeared to be an effort to imply Ms. White was not credible about working conditions since Ms. White did not quit work because of them. Ms. Hoch did not address other inferences that might occur to a neutral party. One inference could involve whether SSA sees resignation as a viable solution for an employee facing unreasonable hostility and abuse, which would be consistent with Ms. White’s allegations that SSA failed to correct a chronically hostile work environment.

Mr. Mack notes the employer never advised the union that it had changed its mind about holding a “formal” discussion regarding the November 15 pushing incident. The employer never held a formal discussion with the union and Ms. White regarding the incident. However, the employer listed that incident on the termination notice as one of the two incidents causing the termination.

During the hearing, the employer offered no justification for listing on the termination notice an incident management had assured the union would not involve even a formal disciplinary discussion. Lacking justification, the listing gives an impression of unfairness that is consistent with Ms. White’s allegations of years of unfair treatment.

PROVISIONS OF LAW

AS 23.20.379 provides, in part:
(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker . . .

(2) was discharged for misconduct connected with the insured worker’s work.

8 AAC 85.095 provides, in part:

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

A claimant’s conduct on the job, if the conduct

shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion . . . .
CONCLUSION
It is well established for unemployment insurance purposes that,PRIVATE 


"When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work.  In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved."  Rednal, Comm'r Dec. 86H‑UI‑213, August 25, 1986.


"'Misconduct' cannot be established on the basis of unproven allegations."  Cole, Comm'r Dec. 85H‑UI‑006, January 22, 1985.

The Tribunal is not an investigative body, rather, the parties to an appeal must bring forward any evidence they would like considered in an appeal. Galusha, Comm’r Dec. 96 2396, February 11, 1997. The Tribunal must issue decisions based upon the record constructed during the hearing. 

The issue to decide herein is not whether the employer tolerated years of unacceptable behavior by Ms. White or had dozens of good reasons to discharge Ms. White. The issue is whether the employer supplied evidence of sufficient quantity and quality to establish the November 15, 1999 pushing and November 19, 1999 gun incidents constituted misconduct as defined for Alaska unemployment insurance purposes.

As of November 16, 1999 the employer had decided the November 15, 1999, alleged pushing incident was too insignificant to require even as much as a “formal” disciplinary discussion with Ms. White and her union. This hearing record shows that by November 16 the incident was resolved by the employer, rightly or wrongly, without discipline imposed against Ms. White.

The employer’s resolution of the November 15 alleged pushing incident by November 16 as a nondisciplinary event removes the issue from consideration as misconduct that caused the February 15, 2000 discharge. If the pushing incident was considered for this Tribunal decision, the employer did not fulfill its burden of supplying evidence of sufficient quantity and quality to show Ms. White acted with misconduct when she touched a male coworker to get him off her foot.

Someone in the employer’s workplace took an innocent comment, exaggerated it into a false allegation that Ms. White threatened to shoot someone, and inflamed the work environment with fear. The disruption in the workplace was not caused by Ms. White but by the reactions of others to an inflammatory threat falsely attributed to her. The hearing record lacks evidence of sufficient quantity and quality to establish Ms. White was discharged for misconduct connected with her work as misconduct is defined for unemployment insurance purposes.

DECISION
The March 6, 2000 determination is REVERSED. Ms. White is allowed benefits beginning with the week ending February 19, 2000 through the week ending March 25, 2000, if she is otherwise eligible. The three-week reduction is restored to her maximum benefit amount. The determination will not jeopardize her eligibility for extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on May 31, 2000.
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Hearing Officer

