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CASE HISTORY

The employer timely appealed a determination issued February 24, 2000 that allowed benefits under AS 23.20.379.  The determination held Ms. Stewart was discharged for reasons other than misconduct in connection with work.

FINDINGS OF FACT

Ms. Stewart was employed by Allure Day Spa and Hair Design (ADSAHD) from February 2, 1998 to April 27, 1999.  She last worked as a full-time hair stylist.  She was paid 55 percent commission.  The Alaska Employment Security Division determined Ms. Stewart was discharged from work; the employer contends Ms. Stewart voluntarily quit work.

On or about April 28, 1999, Ms. Stewart offered her notice of separation, to be effective April 30, 1999, to co-owner Carrie Hall.  In response, Ms. Hall stated it would be “better to finish tomorrow and call it [her] last day of employment.”  Ms. Stewart did not voice any objections. 

Ms. Stewart offered her notice of separation to work as a 

self-employed stylist at Wende’s Hair Design.  She worked in that capacity from April 1999 to September 1999.  She worked under similar conditions from September 1999 to December 1999 at Salon Extra where she leased workspace.

Ms. Stewart filed an initial claim for benefits effective February 10, 2000.  Her weekly benefit amount is $248.  The employer representative questioned whether ADSAHD was the last employer for purposes of Ms. Stewart’s benefit claim.

PROVISIONS OF LAW

AS 23.20.379 provides, in part:

(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker’s last suitable work voluntarily without good cause; or



(2)
was discharged for misconduct connected with the insured worker’s work. . . .


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.


(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095 provides, in part:


(a)
A disqualification under AS 23.20.379(a) and (b) remains in effect for six consecutive weeks or until terminated under the conditions of AS 23.20.379(d), whichever is less.  The disqualification will be terminated immediately following the end of the week in which a claimant has earned, for all employment during the disqualification period, at least eight times his weekly benefit amount, excluding any allowance for dependents.  The termination of the disqualification period will not restore benefits denied for weeks ending before the termination.  The termination does not restore a reduction in maximum potential benefits made under AS 23.20.379(c).


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work; . . .


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means

(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; . . .


(h)
A claimant's last work, for the purposes of determining a claimant's last suitable work under AS 23.20.379, will be determined under the following standards:



(1)
the last work is a claimant's most recent permanent, temporary, full time, or part-time work, in which the claimant performed services and received wages under a written, oral, or implied contract of hire, preceding an initial claim for benefits;



(2)
if a claimant separates from two or more working relationships in a calendar week while filing continued claims, the last work is the last working relationship held in that week;



(3)
temporary on-call work is a claimant's last work only if the on-call working relationship is terminated before the initial claim for benefits; 



(4)
a claimant's last work does not include




(A)
unpaid training periods;




(B)
work performed in a correctional facility by a prisoner;




(C)
jury duty;




(D)
inactive military service;




(E)
self‑employment; or




(F)
short term, casual, or temporary work taken to avoid disqualification under AS 23.20.379 for an earlier work separation.

CONCLUSION

Prior to filing a benefit claim, Ms. Stewart’s last 

employer-employee relationship was with ADSAHD.  Therefore, ADSAHD is the last employer.  The next question to address is whether Ms. Stewart’s separation was the result of a voluntary quit or discharge.

In Flores, Comm'r Decision No. 96 2183, December 16, 1996, the Commissioner of Labor stated, in part:


We believe an early quit or discharge should generally cause a change in the nature of the work separation if it is far enough in advance of the separation date to affect eligibility for waiting week credit or benefits for a week. . . .


However, the closer a worker gets to the end of the notice period, the less effect an early quit or discharge has on the nature of the separation.  The worker remains unemployed for the original reason.   A quit or discharge which causes a claimant to miss less than two full shifts of the remaining notice period in a calendar week will not have a significant effect on eligibility for the week.


In Kennedy, Comm'r Dec. 9027951, October 10, 1990, we held that a claimant who was given one day's notice of a layoff and who then was given permission for leave the last day, remained laid off.   The separation did not become a quit.  We now extend that holding to cover workers who leave early after notice of discharge, but with less than two full shifts remaining in the notice period.  These workers will be considered discharged.  The discharge remains the primary and proximate reason for their unemployment.  Inversely, if a claimant gives notice and the employer chooses to end the employment with less than two shifts remaining, the nature of the separation remains a voluntary leaving. 

In keeping with Flores cited above, Ms. Stewart’s voluntary quit remains a voluntary quit, even though the employer suggested she end her period of employment one day early.  If the employment period had ended earlier, the separation still would be deemed a voluntary quit.  Although the employer suggested a early ending date, there was no showing that Ms. Stewart could not have remained employed longer if she chose to pursue the matter. 

To qualify for benefits in relation to a voluntary quit, Ms. Stewart must show she was left with no other reasonable alternative than to quit work on the date chosen.  

In Russell, Comm'r Decision No. 99 1143, August 26, 1999, the Commissioner of Labor stated, in part:

A voluntary leaving of work to enter self-employment is always without good cause, as the unemployment insurance program is not intended to protect those who go into such ventures. Williams, Comm'r Review 82H-UI-169, Oct. 6, 1982.

In this case, Ms. Stewart quit work with ADSAHD to pursue 

self-employment goals.  Such leaving is without good cause.  Thus, Ms. Stewart is subject to the disqualifying provisions under the separation from work law.

DECISION

The February 24, 2000 determination is REVERSED.  Benefits are denied for weeks ending May 8, 1999 to June 12, 1999 pursuant to AS 23.20.379.  Ms. Stewart’s maximum benefit entitlement is reduced by three times her weekly benefit amount.  Additionally, Ms. Stewart may be ineligible for future benefits under an extended benefits program.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on April 13, 2000.


Doris M. Neal

Hearing Officer
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