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CASE HISTORY
The employer timely appealed a determination issued on February 24, 2000, that allowed unemployment insurance benefits pursuant to AS 23.20.379. Benefits were allowed on the ground that the claimant voluntarily left suitable work with good cause.


FINDINGS OF FACT
Ms. Roberts worked for Superior Shuttle from August 25, 1999 to October 1, 1999. She earned 25% in commissions while driving a shuttle vehicle, and $6.50 per hour while driving a shuttle bus. She worked approximately six days total for this company. She was considered a part-time employee. She worked on-call, as the employer generally called her when she was needed.   

Superior Shuttle pays drivers based on the number of passengers transported. If one passenger is driven to the airport, one hour each way, the driver is paid 25% of $43.00. If the passenger is not at the agreed location for pick-up, the driver may only receive one-half of the commission of $10.75. The owner, Ms. Krumme did not pay the ½ commission rate if there were other fares for the day. If there were breaks between trips, the employee was not paid. As an example of pay, Ms. Krumme reported that she paid Ms. Roberts $63.53, $38.25, and $56.50 for different days of scheduled driving. However, Ms. Krumme did not know how many hours of work each of those payments represented. She does not know if Ms. Roberts was paid the California minimum wage of $5.50 per hour.  Ms. Roberts reportedly told Ms. Krumme that she liked the job, and she did not complain about the pay or scheduling.
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Ms. Krumme sent Ms. Roberts a notice of termination on December 3, 1999. She had not heard from Ms. Roberts in more than 30 days, and had trouble communicating with her. Ms. Roberts left a phone number, but did not answer it at all times. She informed Ms. Krumme that her daughter used the Internet frequently, and that is why the phone rang without someone answering it. The employer called workers each day to notify them if there was work available. Ms. Krumme left messages with Ms. Roberts’ sister on two occasions, but did not receive a call back. During their last phone conversation, Ms. Krumme requested that Ms. Roberts get a pager so that she could be reached. Ms. Roberts agreed that would be a solution. The employer pays the service charges for pagers, and sells employees a pager for the approximate cost of $10 to $20. As an alternative employees buy pagers from a local business.  Most of Ms. Krumme’s drivers have a pager.

In a statement dated February 14, 2000, Ms. Roberts stated that she was a temporary employee filing in for someone on medical leave. She believes she could not afford the pager. She reported that she only made $10 to $20 for nine hours of work. She believes she was discharged because she could not afford the pager. 


PROVISIONS OF LAW
AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause....



(2)
was discharged for misconduct connected with the




insured worker's work. . ..

8 AAC 85.095 provides in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1) leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work....


(d)
Under AS 23.20.379(a)(2), misconduct connected with work is any willful violation of the standards of behavior which an employer has the right to expect

of an employee.  An act that constitutes a willful disregard of an employer's interest or recurring negligence which demonstrates wrongful intent is 
misconduct.  Isolated instances of poor judgement, experience are not misconduct. . . . 
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CONCLUSION
If a claimant is working on call, each separate call/work is a separate assignment. There is a separation issue only if the claimant leaves the work before the completion of the assignment. If, at the end of the assignment, the claimant was laid off, with no definite return to work date, there is no separation or suitable work issue between assignment, even if the claimant does not call in for another assignment.  Benefit Policy Manual, VL 135.05-3.
The record establishes Ms. Roberts left on call work on approximately October 1, 1999, after completing her assigned work. She was therefore on lay-off status, as she did not have a regular schedule of work. For various reasons, the employer was unable to schedule Ms. Roberts for additional work. Ms. Roberts worked a total of six days during the approximately three months of employment. During that time, Ms. Roberts may have been paid less than the minimum wage of the State of California according to both parties. There were apparent communication problems that were not resolved satisfactorily for either party.  As Ms. Roberts was on layoff status, and the work was unsuitable since it paid below minimum wage, the disqualifying provisions of AS 23.20.379 do not apply in this matter. Benefits are allowed accordingly.


DECISION
The determination issued on February 24, 2000 is AFFIRMED.  Benefits are allowed for weeks ending October 9, 1999 through November 13, 1999, if otherwise eligible. The claimant's maximum potential benefit entitlement remains unchanged, and the claimant may be eligible for possible extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska, on April 4, 2000.
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Cynthia Roman












Hearing Officer
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