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CASE HISTORY

Alaska Airlines timely appealed a determination issued on February 17, 2000, that allowed Mr. Glover benefits without penalty pursuant to AS 23.20.379. Benefits were allowed on the ground that the claimant was not discharged for misconduct connected with the work.


FINDINGS OF FACT
Mr. Glover last worked in his position as a ramp agent for Alaska Airlines on January 31, 2000. He worked full-time at the Anchorage International Airport loading and unloading airplanes. He earned $12.12 per hour. Mr. Glover was discharged effective January 31 based on charges he was sleeping on the job.

Mr. Glover was discharged for allegedly violating three rules of the company he affirmed by his signature that he had read. The rules state:

4. Remain at work in your assigned area until your work period ends unless authorized by a supervisor to leave early.

9. Involvement in a deliberate slowdown, work stoppage or any intentional restriction of output, loafing, or sleeping on the job is prohibited.

28. Consider the welfare of the Company. Avoid actions or statements that could decrease or harm the reputation of the company. 

On January 17, Mr. LaLonde, a company official, saw Mr. Glover lying down with his eyes closed when Mr. LaLonde passed him while going to his car on the fourth floor of the airport parking garage. As he passed, Mr. Glover opened one eye. This occurred at about 5:25 pm. Mr. Glover was lying on his back in a rather remote area near the elevator at the top floor of the garage. At first Mr. LaLonde passed by and went outside to his car. He then used his cell phone to call someone else to come and witness what he had seen. When he turned back, however, he saw that Mr. Glover was gone. He then pursued Mr. Glover and told him he wanted to speak with him in the office. They then went to another supervisor’s office.

When questioned about what he was doing in the parking garage,

Mr. Glover indicated he was stretching his back. He denied sleeping, but said his eyes may have been closed. Mr.Glover was on his lunch break, but he didn’t want to do the stretching exercises in the lunchroom where his co-workers would be watching. Mr. Glover did not have permission from his supervisor to be gone from the ramp area, but his lead worker knew where he was.

Andy Workman investigated the incident of January 17. He spoke with several of the people involved and found that Mr. Glover had a work-related back injury on December 9, 1999, and was off for a short time due to the injury. Although he had been assigned light duty for awhile, he was back to his regular duties by January 17. Mr. Glover worked on a five-man crew. Normally the crew eats their lunch in the company break room. They have a one-half hour, unpaid lunch break. They are forbidden from sleeping in the break room or anywhere on the premises. They are allowed to go to their cars during lunch if they get approval from their supervisor. Supervisory approval would also be needed to go to the parking garage, because it is outside the ramp area. 

The lead worker on Mr. Glover’s crew told Mr. Workman that       Mr. Glover had asked him about a place to go to do stretches for his back and he told him about the parking garage. He told Mr. Glover that other ramp agents sometimes went there to run stairs. Mr. Higashi, the lead worker, also told Mr. Workman he knew where Mr. Glover was on January 17. Mr. Workman and management discounted Mr. Higashi’s statements since they knew he was a close friend of Mr. Glover’s.

Mr. Glover had prior warnings about his work. In August 1999 he was given a warning for inappropriate behavior when he made a sarcastic comment to a probationary employee about completing his probation. Although Mr. Glover filed a grievance with his union over his discharge, it was denied at the first level. The employer does not know if the grievance has been carried further.  

PROVISIONS OF LAW

AS 23.20.379 provides in part:

     (a)  An insured worker is disqualified for waiting-week credit

          or benefits for the first week in which the insured

          worker is unemployed and for the next five weeks of

          unemployment following that week if the insured worker...

          (2)  was discharged for misconduct connected with

               the insured worker's work.

8 AAC 85.095 provides in part:

     (d)  "Misconduct connected with the insured worker's work" as

          used in AS 23.20.379(a)(2) means

          (1)  a claimant's conduct on the job, if the conduct

               shows a wilful and wanton disregard of the

               employer's interest, as a claimant might show, for

               example, through gross or repeated negligence,

               wilful violation of reasonable work rules, or

               deliberate violation or disregard of standards of

               behavior that the employer has the right to expect

               of an employee; wilful and wanton disregard of the

               employer's interest does not arise solely from

               inefficiency, unsatisfactory performance as the

               result of inability or incapacity, inadvertence,

               ordinary negligence in isolated instances, or good

               faith errors in judgment or discretion....


CONCLUSION
When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved. Rednal, Comm'r Dec. No. 86H-UI-213, August 25, 1986.

Misconduct can not be established on the basis of unproven allegations. Cole, Comm'r Dec. 85H-UI-006, January 22, 1985.

It is possible that Mr. Glover was sleeping when he was seen by Mr. LaLonde on the afternoon of January 17. However, Mr. Glover denies that allegation and there is also a strong possibility he was not asleep. The employer can only say with certainty that Mr. Glover’s eyes were closed for the short time he was observed. Even if he was asleep, he was in an out-of-the way area, and was on his unpaid lunch break. His lead worker knew where to find him, as he was the one who told him of the place to go.

The only rule of the three the employer noted that I can see Mr. Glover violated was the one prohibiting being away from his work area without his supervisor’s permission. Isolated incidents typically do not establish misconduct, and there is no evidence

Mr. Glover engaged in this rule violation at any other time. He did not do so with the intent to bring harm to his employer. With those factors in mind, I cannot hold that his actions rise to the level of misconduct connected with the work. 

DECISION
The determination issued on February 17, 2000, is AFFIRMED.  Benefits remain allowed without penalty under AS 23.20.379, if Mr. Glover is otherwise eligible. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on April 18, 2000.
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