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CASE HISTORY

Mr. Gleason timely appealed a determination issued on March 14, 2000, that denies benefits pursuant to AS 23.20.379. The issue is whether the claimant voluntarily left suitable work without good cause.


FINDINGS OF FACT
Mr. Gleason worked for the Carpentiers Lounge during the period July 8, 1998, through February 18, 2000. He earned $20 per hour for full-time work as a bartender. Mr. Gleason’s employment ended on or about February 19, 2000.

On February 18, 2000, Mr. Gleason and his fiancée had been drinking and got into a domestic fight at their home. Violence occurred and the police were called. Mr. Gleason was put in jail for seven days. After the fight, his fiancée, although hurt, returned to the Carpentiers Lounge where she had been earlier before the domestic violence. Mr. Gleason’s fiancée was taken to the hospital because of an abrasion on her forehead. The customers in the lounge were extremely upset with Mr. Gleason and made veiled threats if he were to return to the bar.

Ms. Carpentier, owner, learned of the incident on February 19 through another bartender. She also received a call from what she believed was the Alcohol Beverage Control Board (ABCB) advising she needed to pull Mr. Gleason’s TAM (Techniques of Alcohol Management) card because of the domestic violence charge the previous day. 

Ms. Carpentier knew Mr. Gleason could not work without a TAM card and decided to find a replacement bartender.

Ms. Carpentier opted not to maintain Mr. Gleason’s employment because of her belief his TAM card was invalid and she did not want him around her customers, for his safety as well as the customers. Ms. Carpentier was unsure if she would have maintained 

Mr. Gleason’s employment if the TAM card issue had not occurred.

Both Ms. Carpentier and Mr. Gleason have since learned ABCB did not call Ms. Carpentier on February 19 about Mr. Gleason’s TAM card. Both believe another individual, who wanted Mr. Gleason’s job, made the call pretending to be a member of the ABCB. Neither thought to question the alleged order to pull the card because alcohol had been a factor during the domestic violence incident.


PROVISIONS OF LAW
AS 23.20.379 provides in part:PRIVATE 


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's work….

8 AAC 85.095 provides in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work….


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; or



(2)
a claimant's conduct off the job, if the conduct




(A)
shows a wilful and wanton disregard of the employer's interest; and




(B)
either





(i)
has a direct and adverse impact on the employer's interest; or





(ii)
makes the claimant unfit to perform an essential task of the job….


CONCLUSION
In Tyrell v. Dept. of Labor, AK Superior Ct. lst JD No. 1KE-92-1364 CI, November 4, 1993, unreported, the court found that job abandonment does not automatically mandate a conclusion that a claimant intended to quit his job and states in part:


In every case [of constructive quits]...the real, underlying inquiry remains whether the employee intended to quit, which is the same thing as asking whether the employee voluntarily terminated the employment….

The record fails to support the conclusion Mr. Gleason intended to leave his employment. While Mr. Gleason’s actions may have led to the work separation, it was the employer’s action that severed the employment relationship. Therefore, this work separation issue will be decided on the basis of a discharge wherein the employer has the burden to show misconduct connected with the work.

Failure to have the required license to work can be considered misconduct connected with the work in certain cases. For example, a teacher knew several years in advance she had to complete one or two classes to become recertified to teach on behalf of her employer. She failed to meet the deadline for relicensing as a result of her own subjective decision to delay taking the classes. The Commissioner found she was discharged for misconduct connected with the work. In Morrow, Comm’r Dec. No. 95 2803, February 1, 1996.

Had Mr. Gleason lost his TAM card as a result of the domestic violence issue, misconduct may have been shown. Although the violence was alcohol induced, Mr. Gleason had the ability to not drink and not get involved in a dispute with his fiancée. 

Because his card was not revoked or taken from him, Mr. Gleason had the legal ability to continue working after he was released from jail.

The employer’s primary concern was the TAM card loss. Since 

Mr. Gleason had not lost the card, his discharge did not amount to misconduct connected with the work.

DECISION
The determination issued on March 14, 2000, is REVERSED and MODIFIED.  Benefits are allowed pursuant to AS 23.20.379(a)(2) for the weeks ending February 26, 2000, through April 1, 2000, if otherwise eligible. The three weeks are restored to the claimant’s maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on April 17, 2000.
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