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CASE HISTORY
The claimant timely appealed a notice of determination issued on March 8, 2000 that denied benefits pursuant to AS 23.20.379 on the ground that she was discharged for misconduct in connection with the work.


FINDINGS OF FACT

Ms. Culver worked as a cook for Fairbanks Native Association at a group home for youth. She worked for this employer from March 13, 1998 through February 16, 2000. She worked eight hours per day, five days per week, and was paid $11.96 per hour. 

On February 16, 2000, Ms. Culver was discharged by the employer for failure to comply with cleanliness standards, inaccurate food orders, and inadequate nutritional content in the daily menus. Ms. Culver was under new supervision beginning in November 1999. She was informed shortly after the supervisory changes, that there were deficiencies that needed to be corrected. She was told that the kitchen floor was not clean enough and that the kitchen needed additional cleaning. She was also told that she was to have a monthly menu plan so that the food could be bought in bulk at a lower price. In addition, the menu needed to be approved by the Department of Education. A six-week menu plan was given to her, and she was told to follow that plan. She believed the Department of Education had approved the previous menu plans, and she attempted to use the menu plans for cooking.  

Ms. Culver attempted to complete the work to the best of her ability. She felt the employer found fault with many of the tasks she completed, placing her in a stressful situation. She did have some help with menu planning, and another cook helped her learn to complete production reports because she had never been taught how. However, her supervisor believed that she was not completing some tasks partially due to inability, and partially because she chose not to do as instructed. Ms. Culver did attempt to complete the work, but was unable to meet the employer’s expectations. She contends she is getting older, and believes there was too much work for one person. The cook that helped her for a short time in 1999 also stated to Ms. Culver that she believed the work was too much for one person. A relief cook told Ms. Culver the same thing. 

               
PROVISIONS OF LAW

AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week 

credit or benefits for the first week in which the 

insured worker is unemployed and for the next five 

weeks of unemployment following that week if the insured         worker



(1)
left the insured worker's last suitable work 




voluntarily without good cause. . . .



(2)
was discharged for misconduct connected with the




insured worker's work. . . .

8 AAC 85.095 provides in part:


(d)
Under AS 23.20.379(a)(2), misconduct connected 

with work is any willful violation of the standards of 

behavior, which an employer has the right to expect


of an employee.  An act that constitutes a willful


disregard of an employer's interest or recurring


negligence which demonstrates wrongful intent is 

misconduct. Isolated instances of poor judgement, 


good faith errors, unavoidable accidents, or mere


inefficiency resulting from lack of job skills or 

experience are not misconduct. . . . 
   


CONCLUSION
When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved. Rednal, Comm'r Dec. No. 86H-UI-213, August 25, 1986.

Misconduct can not be established on the basis of unproven allegations. Cole, Comm'r Dec. 85H-UI-006, January 22, 1985.

A worker is discharged for misconduct only if the worker has committed one or more acts of misconduct, which are the direct cause of the discharge. The worker may commit an act of misconduct, after which the worker is discharged, but unless the discharge directly results from the act of misconduct, the worker is not discharged for misconduct in connection with the work.  Smith, Comm'r Rev. No. 9122251, January 6, 1992. The direct triggering cause of the discharge must be determined. Once the direct cause is determined, a finding of misconduct is warranted if the direct cause of the discharge (standing alone or in conjunction with previous actions which harm the employer's 

interest) constitutes misconduct and the worker was promptly discharged for that reason.

The evidence presented fails to support a finding that Ms. Culver's actions, which precipitated her discharge, showed a willful disregard of the employer's interests. Ms. Culver was given several warnings, but she attempted to improve after each correction. She was unable to perform the work to the employer’s standards due to inability. She was unable to meet the employer’s standards possibly due to age or lack of job skills, but also because there was too much work for her to complete.  

The employer has the right to terminate employment of personnel as they see fit. However, Ms. Culver did attempt to do as instructed, but was unable to do the work to the standards expected by her new supervisors. Therefore, Ms. Culver was discharged, but for reasons other than misconduct in connection with the work. 

                            DECISION
The determination issued on March 8, 2000 is REVERSED. Benefits are allowed for the weeks ending February 19, 2000 through March 25, 2000. Benefits are allowed pursuant to AS 23.20.379, if otherwise eligible. The maximum potential benefit entitlement reduced as a result of the original determination is restored, as is eligibility for extended benefits. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The Appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and mailed this April 14, 2000 in Juneau, Alaska.
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Hearing Officer    

