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CASE HISTORY

Ms. Roe timely appealed a March 16, 2000, determination that denies benefits under AS 23.20.379. The issue is whether she voluntarily left suitable work without good cause or the employer discharged her for misconduct connected with her work.


FINDINGS OF FACT
Ms. Roe began working for Alaska Housing and Finance (AHF) on November 11, 1997 as an administrative assistant and receptionist. Her last day of work was March 1, 2000. At the time work ended, the employer usually scheduled her to work 40 hours per week at the rate of $977 every two weeks.

Ms. Roe gave notice on March 1 that March 15, 2000 would be her last day. The employer then dismissed her that day, but paid her through March 15. The deputy director who told her of that arrangement indicated it was because of discrimination and prejudices. Ms. Roe is not sure what he meant.

After working primarily as a receptionist for some time, Ms. Roe was trained to perform other duties that were primarily those of administrative assistant III. She enjoyed the work, but did ask for the position to be upgraded. It was not. In late October 1999, Ms. Roe was assigned back to the receptionist duties. A  woman who had been receptionist was cross-trained in the administrative assistant III duties Ms. Roe had been doing. The woman had trouble learning the tasks and the supervisor tried to terminate her. The Housing Director stepped in and stopped the termination. Then, Ms. Roe’s supervisor quit. Although Ms. Roe had expected to be put back into the other position, she was not. 

On February 29, 2000, Ms. Roe learned that the woman who had been filling the administrative assistant III position was promoted into a higher position that Ms. Roe had applied for. That woman is black and Ms. Roe is white. She believes it was due to the woman’s race, as the Housing Director is black and had made a comment about race to Ms. Roe. She had said to Ms. Roe that she (Ms. Roe) wasn’t “going anywhere – it’s a different world – it’s a minority world.” The Housing Director made the decision to promote the other worker. When Ms. Roe complained, she was told the other person was more qualified and the decision stood. Mr. Roe had been passed over for other promotions previously.

Ms. Roe felt the Housing Director discriminated against her in other ways. She snapped at her in front of co-workers and accepted complaints from two case managers against Ms. Roe, though the complaints were baseless. The case managers who complained were also black. One of them complained that Ms. Roe’s dress was inappropriate. The Housing Director found no basis for the complaint, but she told Ms. Roe she was not a “team player.”

Ms. Roe took her complaints to the personnel director, who told her if things did not get better to call her back. In December 1999 she filed a grievance against one of the case managers, which resulted in a meeting in which they were all told they needed to work better together. Ms. Roe did not file a grievance against the Housing Director, but she has filed a formal complaint with the Human Rights Commission. There have been no results to that complaint so far. Ms. Roe always received good evaluations from her supervisors.






PROVISIONS OF LAW

AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause....


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker's weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured worker is entitled, whichever is less.


(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker's weekly benefit amount.

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;


CONCLUSION
Mr. Roe initially quit work, then was dismissed by her employer. However, the employer paid her through her notice period so that the work separation remains a voluntary quit according to department policy.

The Employment Security Division (ESD) Benefit Policy Manual (BPM) references promotions as advancements. The BPM provides, in part:

A worker has good cause to quit work if the cause of the lack of advancement was:

· Discrimination against the worker (see VL 515.8, B “Hostility, Abuse or Unreasonable Discrimination”); or

· A breach of faith on the part of the employer, such as the arbitrary breaking of a definite and specific promise of promotion made to the claimant at the time of hire.

NOTE: There is no breach of faith by the employer if the employer fails to advance the worker for reasons of business necessity or because of the claimant's own unsatisfactory actions or job performance.

It is not entirely clear that Ms. Roe was not promoted in the last instance because of her race specifically. However, the acts by the Housing Director she has described show a pattern of discriminatory behavior. Her efforts to rectify that behavior were unsuccessful. The Commissioner has previously held that.

"A person has good cause for leaving her position if, when leaving because of a supervisor, the supervisor's actions amount to abuse, hostility, or unreasonable discrimination." Morgan-Wingate, Comm'r Dec. 84H-UI-295, January 11, 1985.

In this instance, because of the Housing Manager’s pattern of discriminatory behavior towards Ms. Roe, I conclude Ms. Roe had a compelling reason for leaving work.

DECISION
The March 16, 2000 determination is REVERSED. Ms. Roe is allowed benefits beginning with the week ending March 11, 2000 through the week ending April 15, 2000, provided all other qualifying provisions are met. Her maximum potential benefit amount is also restored.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on April 21, 2000.
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Hearing Officer

