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CASE HISTORY

The employer timely appealed a March 30, 2000 determination that allows benefits without penalty under AS 23.20.379. The issue is whether the claimant voluntarily left suitable work without good cause or the employer discharged her for misconduct connected with her work.

FINDINGS OF FACT

Ms. Quick began work December 13, 1999. Her employment ended February 9, 2000. At the time her job ended, she worked as an administrative assistant on Mondays through Fridays from 8:30 a.m. to 5:30 p.m. The employer paid her $9.00 per hour.

During the morning of February 9, 2000, Ms. Quick submitted her resignation notice to her employer with a final day of work to be February 29, 2000. Ms. Quick resigned because she and her husband had decided to relocate to Alaska.

On February 9, 2000, Ms. Quick left for lunch with permission to return around 10 minutes late. She wanted an extended lunch to pick up shipping boxes for her relocation. Around 2:00 p.m., Ms. Quick phoned the employer and spoke to Debbie Weiner, the office manager. Ms. Quick asked for the afternoon off to pick up the boxes she had not yet picked up.

Ms. Weiner denied Ms. Quick’s request for the afternoon off. Ms. Weiner explained work was busy and Ms. Quick needed to pick up the boxes after work or on the weekend.

Ms. Quick insisted on taking the afternoon off. Ms. Weiner again repeated her denial of Ms. Quick’s request. Ms. Weiner told Ms. Quick to have her husband pick up the boxes.

Ms. Quick told Ms. Weiner that her husband could not take time off from his work. She told Ms. Weiner that her husband could not pick up the boxes.

Ms. Quick did not return to work after lunch on February 9, 2000. She took the afternoon off despite the employer’s denial of her leave request. When she reported for work on February 10, 2000, she was told her resignation had been accepted as effective immediately and her employment had ended.

During the hearing, Ms. Quick contended she had to take the afternoon off work on February 9, 2000 because her husband had found a source of free shipping boxes. She contended the free boxes would save her and her husband $700 in shipping materials for their relocation.

During the hearing, Ms. Quick adamantly contended she had to take the afternoon off work on February 9 because her husband could not take off from his work. She provided an adamant explanation that her husband was a government contractor dealing with senators and generals and he could not leave his work to get the boxes.

Ms. Quick could not remember the name of the company that gave her $700 of free shipping materials.

During her testimony, Ms. Quick used a plural pronoun when describing the picking up of the shipping materials. Under questioning, she then revealed she and her husband had picked up the materials together.

PROVISIONS OF LAW

AS 23.20.379 provides, in part:
(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker. . .

(1) was discharged for misconduct connected with the insured worker’s work.

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095 provides, in part:

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

A claimant’s conduct on the job, if the

conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion . . . .
CONCLUSION

Ms. Quick was willing to work through February 29, 2000. The employer ended her employment February 10, 2000, which was about two and a half weeks before she would have stopped work. Even though the employer may characterize its action as accepting Ms. Quick’s resignation effective immediately, for Alaska unemployment insurance purposes the separation from work is a discharge.

"The employer does have the right to set the parameters of the work.  Furthermore, insubordination--that is, refusal to obey a reasonable request of the employer--does constitute misconduct.  On the other hand, if just cause can be shown for refusing the request, then misconduct may be converted to a nondisqualifying separation." Vaara, Comm'r Dec. 85H-UI-184, September 9, 1985.

In a question of whether insubordination constitutes misconduct in connection with a claimant's work, "it is only necessary to show that he [the claimant] acted willfully against the best interests of his employer in order to establish that." Risen, Comm'r Dec. 86H-UI-214, September 15, 1986.

In Risen, the Commissioner also held when a claimant refuses an employer's instructions, "Such refusal, absent a showing that the employer's request was unreasonable or detrimental to the individual, is misconduct in connection with the work."

"Failure to follow an employer's reasonable instructions does constitute misconduct in connection with the work." Layman, Comm'r Dec. 88H-UI-168, August 2, 1988.

Ms. Quick disobeyed a direct order denying her request to take the afternoon off on February 9, 2000. Her refusal to report to work as scheduled constitutes insubordination and creates a presumption of misconduct connected to her work.

Ms. Quick’s excuse that she had to take time off because her husband could not take time off was negated when questioning revealed he assisted her in picking up the shipping materials. The hearing record offers no other potentially just cause for Ms. Quick to have refused to work the afternoon of February 9. Ms. Quick fails to overcome the presumption that her insubordination was misconduct connected with her work.

DECISION

The March 30, 2000 determination is REVERSED. Ms. Quick is denied benefits beginning with the week ending February 12, 2000 through the week ending March 18, 2000. Her maximum payable benefits are reduced by three weeks, and her future extended benefits may be jeopardized.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances 

beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on May 25, 2000.
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