Grajales, Bernardo
Docket 00 0866
Page 4

ALASKA DEPARTMENT OF LABOR 

AND WORKFORCE DEVELOPMENT

EMPLOYMENT SECURITY DIVISION

P.O. BOX 107023

ANCHORAGE, ALASKA  99510-0723

APPEAL TRIBUNAL DECISION

Docket No. 00 0866

Hearing Date: May 9, 2000

CLAIMANT:
EMPLOYER:
BERNARDO GRAJALES
ARCTIC CATERING

CLAIMANT APPEARANCES:
EMPLOYER APPEARANCES:
Bernardo Grajales
Todd Harris


ESD APPEARANCES:
None

CASE HISTORY

Mr. Grajales timely appealed a March 23, 2000 determination that holds the disqualifying provisions of AS 23.20.379 apply to Mr. Grajales’ separation from work. The issue is whether the claimant voluntarily left suitable work without good cause.


FINDINGS OF FACT
Mr. Grajales began working for Arctic Catering on November 8, 1999, when Arctic Catering took over a contract that had previously belonged to Statewide Services. Mr. Grajales had worked for Statewide Services as a housekeeper since 1995. His last day of work was March 5, 2000. At the time work ended, the employer usually scheduled him to work 12 hours per day, seven days per week with a rotation schedule of two weeks on and two weeks off. The employer paid him $10.00 per hour.

The work location was the Alpine Camp, about 60 miles from Prudhoe Bay. The camp was gearing up in December and January so many new employees were coming to the camp. Mr. Grajales had several complaints about the employment when he quit without notice on March 12, 2000. On that day, a new supervisor called to remind him to catch the flight to return to work the next day. He simply told that supervisor he was quitting, without giving any further notice.

Mr. Grajales had several complaints about the work, but his primary reason for quitting was that he did not get along with his new supervisor, who he knew only as Jose. He testified he knew as soon as he met Jose that they would not get along. He feels Jose was abusive. One example he gave was that Jose would order him to go back and clean an area after another employee did not do it well. Sometimes the order came close to his quitting time, so he would have to work beyond his 12-hour shift. For this Jose refused to pay him overtime. He found on his last paycheck (received after he quit) that he was not paid for those hours at all. He estimates he worked over his schedule about four times in his last week, up to three hours on one of those occasions.

Although he had other complaints, such as lack of medical benefits, disorganization, and what he felt was discrimination in hiring, Mr. Grajales never complained to anyone higher in the company than Jose before he left. He knew Mr. Harris was available to talk to as Mr. Harris maintained an office in the camp and frequently talked to the employees as they were working. Mr. Harris was supervisor of the North Slope operations. The company also has a grievance procedure that Mr. Grajales had been informed of.

Mr. Harris noted that the camp was going through a growth period and there were changes after Arctic Catering took over the contract. He was not aware Mr. Grajales was unhappy in his job, and would have made sure he was paid for any extra hours he worked. He also refuted the idea that Mr. Grajales was discriminated against in hiring, as the two people Mr. Grajales mentioned were hired over him were more qualified in terms of supervisory experience. Also, health insurance was available for the new hires after 90 days, and so Mr. Grajales would be covered by the company insurance when he had that much time in.  


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause....


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker's weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured worker is entitled, whichever is less.


(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker's weekly benefit amount.

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;



(2)
leaving work to accompany or join a spouse or maintain a family unit in a location from which it is impractical to commute to that work, so long as the decision to leave work was reasonable in view of all the facts, no reasonable alternative existed to leaving work, and the worker's actions were in good faith and consistent with a genuine desire of retaining employment;



(3)
leaving unskilled employment to attend a vocational training program approved by the director under AS 23.20.382, only if the individual enters that training upon separating from work.


CONCLUSION
The definition of "good cause" (shown above) contains two elements.  First, there must be a compelling reason, but there must also be no other reasonable alternative.  Before leaving employment, a person must bring the complaint to the employer to give the employer an opportunity to rectify the problem.  If that is unsuccessful and there are other alternatives that may result in a satisfactory solution, those alternatives must also be pursued.

In this case, Mr. Grajales may have had a legitimate reason to quit work due to lack of pay for the extra hours he worked. However, he made no complaint to Mr. Harris, or anyone else in authority with the company about the lack of overtime pay, or other complaints he had. He did not even give the employer a reason when he resigned without notice. Likewise, he did not give the employer an opportunity to rectify his other work-connected issues.  For those reasons, I conclude Mr. Grajales voluntarily quit suitable work without good cause and is subject to disqualification.
DECISION
The March 23, 2000, determination is AFFIRMED. Mr. Grajales is denied benefits beginning with the week ending March 18, 2000, through the week ending April 22, 2000. His maximum payable benefits are reduced by three weeks and future extended benefits may be jeopardized.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on May 11, 2000.
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