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CLAIMANT

JAVIER MERCADO

CLAIMANT APPEARANCES
Javier Mercado

Justina Rosario

ESD APPEARANCES
James Schwanke, Investigations

CASE HISTORY

Mr. Mercado appealed determinations issued on April 4, 2000 that denied benefits under AS 23.20.387, 23.20.360, and 23.20.505, 23.20.390.  Benefits were denied on the grounds that Mr. Mercado  1) misrepresented material facts or knowingly failed to report material facts in connection with claims for unemployment insurance benefits; 2) had reportable earnings; and, 3) was fully employed during weeks claimed.  Additionally, Mr. Mercado appealed the April 4, 2000 liability assessments determined under AS 23.20.390 that held Mr. Mercado liable for the repayment of overpaid benefits, plus penalties.

FINDINGS OF FACT

Mr. Mercado established an initial claim for unemployment insurance (UI) benefits effective January 12, 1999.  His weekly benefit amount is $142, with an excessive earnings cap of $239.33.

Continental Motor Company Incorporated (Continental) reported Mr. Mercado worked from January 27, 1999 to March 12, 1999 and earned $7.50 an hour.  The pay periods end on the 15th and end of each month.

Between April 23, 1999 and May 28, 1999, Mr. Mercado worked for Subway of Alaska Incorporated (Subway).  He earned $6.50 an hour.  

The pay period covers a biweekly period and ends on Tuesday.

On June 4, 1999, Mr. Mercado began working for Klebs Mechanical Incorporated (Klebs).  He earns $9.50 an hour straight time and $14.25 an hour overtime.  The pay period ends on Saturday.

Mr. Mercado’s work/earnings and UI claim history reflect the following information:  

BENEFIT WEEK CLAIMED


EARNINGS REPORTED BY MR. MERCADO


EARNINGS REPORTED BY EMPLOYERS

UI BENEFITS PAID



  01/30/1999 *
$ 00.00
$ 267.00 (Continental)
$ 142.00

  04/24/1999
  00.00
   54.44 (Subway)
  142.00

  05/01/1999
  00.00
  258.34 (Subway)
  142.00

  05/08/1999 *
  00.00
  289.20 (Subway))
  142.00

  05/15/1999 *
  00.00
   94.58 (Subway)
  142.00

  05/29/1999
  00.00
  128.31 (Subway)
  142.00

  06/12/1999 *
  00.00
  359.13 (Klebs)
  142.00

  06/19/1999 *
  00.00
  259.25 (Klebs)
  142.00

  06/26/1999
  00.00
  301.75 (Klebs)
  142.00

  07/03/1999
  00.00
  369.75 (Klebs)
  142.00

  07/10/1999
  00.00
  246.50 (Klebs)
  142.00

  07/17/1999
  00.00
  107.00 (Klebs)
  142.00

  07/24/1999
  00.00
  335.75 (Klebs)
  142.00

* Claimant’s signature partially/completely illegible.

The Weeks Claimed Certification (WCC) and benefit check for week ending January 30, 1999 were mailed to Mr. Mercado’s address of record on 26th Avenue.  All other WCCs and checks were mailed to his 810 Irwin Street address of record.

During the period at issue, Mr. Mercado occasionally resided at his girlfriend’s residence on 26th Avenue; with his mother, Ms. Rosario, on Irwin Street; with his aunt and uncle; and possibly at several other locations.  Mr. Mercado had his mail sent to different locations due to trust issues and because he often moved.

Mr. Mercado never submitted a change-of-address card through the postal service.  However, whenever Ms. Rosario moved, she submitted change‑of-address cards to the postal service for herself as well as Mr. Mercado.  Ms. Rosario assumed Mr. Mercado or some other individual also completed change-of-address cards as mail was forwarded to her address on occasion as a result of address change cards that she had not completed.  Mr. Mercado never inquired about his mail at the various locations listed unless personally advised to do so.

In 1997 or 1998, Ms. Rosario resided at the Irwin Street address.  She then moved in with her daughter on Hoyt Street.  Ms. Rosario also changed residences several times thereafter.

Ms. Rosario often assisted Mr. Mercado with the completion of his claims by reading the questions and writing his responses or simply responding on her own as she knew the questions.  However, she did not recall completing any WCCs for Mr. Mercado in 1999.  She maintains she is usually good with dates and paperwork.  However, she was unsure of the dates she resided in various locations.

Mr. Mercado maintained he probably claimed benefits while working at Subway because he was not earning enough.  He felt he required at least 100 hours of earnings every two weeks to meet his needs.  Mr. Mercado adamantly denies claiming benefits while working for Continental or Klebs.

Mr. Mercado testified he never received an unemployment insurance handbook during either his 1997 or 1999 claim year, and he was unaware of rules and regulations connected with unemployment insurance benefits.  He further maintained he was unaware that earnings had the potential of reducing benefits.  Each WCC contains the following Certification statement just above the signature line:

I certify that I gave true statements and gave all material facts in connection with this claim.  I understand the law provides penalties for both.  I read the instructions in my claimant Handbook.

The Employment Security Division representative noted Mr. Mercado reported earnings in 1997.  As a result, Mr. Mercado’s benefits were reduced, suggesting Mr. Mercado was aware of wage reporting and wage reduction requirements.

Mr. Mercado denies receiving benefits after week ending May 29, 1999, giving others permission to claim his benefits, or having any knowledge of any person or persons who may have claimed and/or cashed the benefit checks at issue.  The hearing record does not contain copies of cancelled checks.  

PROVISIONS OF LAW

AS 23.20.360 provides:


The amount of benefits, excluding the allowance for dependents, payable to an insured worker for a week of unemployment shall be reduced by 75 percent of the wages payable to the insured worker for that week that are in excess of $50.  However, the amount of benefits may not be reduced below zero.  If the benefit is not a multiple of $1, it is computed to the next higher multiple of $1.  If the benefit is zero, no allowance for dependents is payable.

AS 23.20.387 provides, in part:


(a)
An insured worker is disqualified for benefits for the week with respect to which the false statement or misrepresentation was made and for an additional period of not less than six weeks or more than 52 weeks if the department determines that the insured worker has knowingly made a false statement or misrepresentation of a material fact or knowingly failed to report a material fact with intent to obtain or increase benefits under this chapter.  The length of the additional disqualification and the beginning date of that disqualification shall be determined by the department according to the circumstances in each case.


(b)
A person may not be disqualified from receiving benefits under this section unless there is documented evidence that the person has made a false statement or a misrepresentation as to a material fact or has failed to disclose a material fact.  Before a determination of fraudulent misrepresentation or nondisclosure may be made, there must be a preponderance of evidence of an intention to defraud, and the false statement or misrepresentation must be shown to be knowing and to involve a material fact.

8 AAC 85.380 provides, in part:


(a)
A disqualification under AS 23.20.387 begins with the week in which the department makes the determination of disqualification, and may not exceed 52 weeks.  The period of disqualification is at least six weeks for each week affected by the false statement, misrepresentation, or failure to report a material fact.  Additional weeks of disqualification will be imposed if the circumstances of the case require an increased penalty.


(b)
To determine the period of disqualification under AS 23.20.387 the department will consider



(1)
the seriousness of the false statement, misrepresentation, or failure to report a material fact;



(2)
the amount of benefits affected by the false statement, misrepresentation, or failure to report a material fact; and 



(3)
the extent to which the disqualification would deter others from committing a similar offense.


(c)
The period of disqualification under AS 23.20.387 is 52 weeks if the claimant has been previously disqualified, within five years of the date of the determination, for making a false statement or misrepresentation, or failing to report a material fact.

AS 23.20.390 provides, in part:


(a)
An individual who receives a sum as benefits from the unemployment compensation fund when not entitled to it under this chapter is liable to the fund for the sum improperly paid to the individual.


(f)
In addition to the liability under (a) of this section for the amount of benefits improperly paid, an individual who is disqualified from receipt of benefits under AS 23.20.387 is liable to the department for a penalty in an amount equal to 50 percent of the benefits that were obtained by knowingly making a false statement or misrepresenting a material fact, or knowingly failing to report a material fact, with the intent to obtain or increase benefits under this chapter.  The department may, under regulations adopted under this chapter, waive the collection of a penalty under this section.   The department shall deposit into the general fund the penalty that it collects.

AS 23.20.505 provides in part:


(a)
An individual is considered "unemployed" in a week during which the individual performs no services for which no wages are payable to the individual, or in a week of less than full-time work if the wages payable to the individual for the week are less than one and one-third times the individual's weekly benefit amount, excluding the allowance for dependents, plus $50.


CONCLUSION
In Gillen, Comm'r Decision Number 9121667, December 6, 1991, the Commissioner of Labor stated, in part:


We will accept evidence of confusion and misunderstanding to mitigate a determination of fraud. . . .  There was no indication that the claimant misunderstood his duty to report work and wages.


The Department has consistently held that a presumption of intent to defraud arises on the basis of the falsified claim itself.  In re Morton, Decision No. 79H-149, September 14, 1979.  Simply contending a mistake or oversight doesn't rebut this presumption.

In Ward, Comm'r Decision Number 96 2162, November 21, 1996, the Commissioner of Labor stated, in part:


On appeal to the Department, the claimant contends that this was her first claim for benefits and she did not intend to defraud the agency through the way she reported her earnings.


We find no material errors in the Tribunal's findings. Those findings reveal that the claimant significantly underreported her earnings for nine weeks by showing lower numbers of hours than she actually worked. Her only explanation was that she estimated the hours she worked and did not always get paid promptly. The Tribunal properly applied the law to the facts. The claimant's explanation of her reporting method is neither reasonable nor credible. The Department therefore adopts the Tribunal's findings, conclusion, and decision.

Mr. Mercado is solely responsible for completing and submitting his WCCs, assuring the accuracy of the information on the WCCs, furnishing up-to-date and reliable mailing addresses (albeit general delivery or otherwise), and retrieving his mail from whatever source on a regular basis.  Mr. Mercado is not insulated from this responsibility by changing addresses or relying on others to complete his paperwork or process his mail.

Mr. Mercado conceded he may have filed fraudulent claims (possibly five weeks) while working at Subway, although he was unable to confirm his signature on some claims due to illegibility.  Mr. Mercado’s monetary needs in that instance or his professed lack of knowledge regarding unemployment laws did not offer him good cause to file fraudulent claims.  And, his purported lack of receipt of claimant handbooks and lack of knowledge of wage reporting laws were not credible.

Still, because some WCCs were not legible and signatures on various claims were obviously different, this Tribunal is unable to make a fair and complete decision regarding these matters at hand, especially without copies of cancelled checks.  Therefore, this case is being remanded to the agency for further fact‑finding and the issuance of a new determination.

DECISION

The April 4, 2000 fraud/work and earnings/fully employed/overpay determinations are REMANDED to the Alaska Employment Security Division for further fact-finding and the issuance of new determinations.  In the interim, the determinations under appeal are unchanged.

Dated and Mailed in Anchorage, Alaska on June 7, 2000.


Doris M. Neal


Hearing Officer

