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CASE HISTORY

Mr. Willey timely appealed a determination issued on April 13, 2000, that denies benefits pursuant to AS 23.20.379. Benefits were denied on the ground that the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
Mr. Willey last worked for Airline Support, Inc. during the period June 21, 1999, through March 16, 2000. He earned $18 per hour for full-time work as a diesel mechanic. Mr. Willey was discharged effective March 16, 2000, for being dishonest.

Several months prior to his discharge, Mr. Willey asked if he could bring in his personal truck to remove the engine. Mr. Tulin, owner, agreed as long as it was done within several days. The truck remained on the property for over a month before Mr. Willey got around to pulling the engine. Mr. Tulin had to “get on” Mr. Willey to get it done and out of the shop.

After the engine was pulled, the truck was finally towed away, at Mr. Tulin’s instance. Mr. Tulin told Mr. Willey to get the engine off the property and denied his request to store the engine at the shop. After about a week, the engine was gone. Mr. Tulin asked if Mr. Willey had taken care of it. Mr. Willey indicated yes, he had taken care of it.

Mr. Willey stored the engine in the second story loft of the shop. Mr. Tulin discovered the engine three days prior to Mr. Willey’s discharge. Mr. Tulin was unsure what he was going to do about it when another perceived problem arose on March 16.

When Mr. Tulin arrived at work on March 16, he was told Mr. Willey had left work while on the clock to get his truck that had run out of gas. When Mr. Willey returned to the shop, he told Mr. Tulin he had not gone to get the truck but to get parts with another mechanic. Mr. Tulin contends the other mechanic had been requested by Mr. Willey to take him (Mr. Willey) to his truck. At that point, Mr. Tulin believed Mr. Willey had lied and discharged him for a lack of trust.

Mr. Willey contends he needed a part from Trailer Craft, several miles from the shop. The other mechanic needed parts from Napa, which was close to the shop. Mr. Willey had run out of gas close to the shop and wanted to get gas and be dropped off at his truck while getting parts.

The employer discovered, after the discharge, parts purchased by Mr. Willey without authorization. The Tribunal will not consider that discovery as it was after the discharge and was not known by the employer at the time of the discharge. The employer had no problems with Mr. Willey other than the constant requests to get the truck and engine off the property.

PROVISIONS OF LAW

AS 23.20.379 provides in part:

     (a)  An insured worker is disqualified for waiting-week credit

          or benefits for the first week in which the insured

          worker is unemployed and for the next five weeks of

          unemployment following that week if the insured worker...

          (2)  was discharged for misconduct connected with

               the insured worker's work.

8 AAC 85.095 provides in part:

     (d)  "Misconduct connected with the insured worker's work" as

          used in AS 23.20.379(a)(2) means

          (1)  a claimant's conduct on the job, if the conduct

               shows a wilful and wanton disregard of the

               employer's interest, as a claimant might show, for

               example, through gross or repeated negligence,

               wilful violation of reasonable work rules, or

               deliberate violation or disregard of standards of

               behavior that the employer has the right to expect

               of an employee; wilful and wanton disregard of the

               employer's interest does not arise solely from

               inefficiency, unsatisfactory performance as the

               result of inability or incapacity, inadvertence,

               ordinary negligence in isolated instances, or good

               faith errors in judgment or discretion.…


CONCLUSION
There is no dispute the employer denied Mr. Willey’s request to store the engine at the work site. Although Mr. Willey told 

Mr. Tulin he had “taken care of the engine,” it is clear Mr. Willey acted against his employer’s wishes. He consciously misled his employer.

The Tribunal views Mr. Tulin’s decision not to store personal property on his business property as reasonable. Mr. Willey understood the decision and acted against the employer’s request. Although the employer did not discharge Mr. Willey immediately upon discovering the engine, Mr. Tulin had not made up his mind what to do before the March 16 incident.

The March 16 incident, standing along, has not been shown to be against the employer’s interest. Mr. Tulin’s testimony about the coworker’s discussion with Mr. Willey is hearsay and insufficient to over come Mr. Willey’s direct sworn testimony. However, the engine incident is sufficient to show Mr. Willey against willfully and wantonly against his employer’s interest. Misconduct has been established in this matter.

DECISION
The determination issued on April 13, 2000, is AFFIRMED. Benefits are denied for the week ending March 18, 2000, through April 22, 2000. Mr. Willey’s maximum benefits payable is reduced by three times the weekly benefit amount. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on May 16, 2000.
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