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Penny Barnes
Joan Nininger
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None

CASE HISTORY

Ms. Barnes appealed a determination issued June 3, 1999 that denied benefits under AS 23.20.379.  The determination held Ms. Barnes voluntarily left suitable work without good cause.  

This case was originally decided under Appeal Docket and Commissioner Decision Number 99 1267.  Commissioner Decision Number 00 0809, dated April 17, 2000, reopened and remanded the case to the Tribunal, following a February 18, 2000 remand by the Alaska Superior Court.

FINDINGS OF FACT

Ms. Barnes was employed by Circle from 1993 or 1994 to May 14, 1999.  She worked full-time as a lab technician and earned $13 an hour.  Ms. Barnes voluntarily quit work.

Ms. Barnes suspected Mr. Brown, company president, of issuing false billings to customers.  Ms. Barnes was required to make certain subtractions from summary figures, resulting in what she concluded as over billing for Japanese clients and under billing for all others.  When she questioned the procedure, the president stated that was his way of “getting back at the Japanese.”

Ms. Barnes discussed the billing matter with her attorney, who referred her to the Federal Bureau of Investigations (FBI).  Subsequently, Ms. Barnes worked undercover at the work site for the FBI.

The FBI raided the employer’s facility in May 1999.  Ms. Barnes felt the situation was too stressful at that point and felt it was only a matter of time before her undercover role would be revealed.  Ms. Barnes chose to quit work.  To date, the FBI has not filed any formal charges against the employer.  Currently, the business is closed.

The employer representative, a principal and corporate secretary, could not deny or substantiate Ms. Barnes’ charges of wrongdoing.

PROVISIONS OF LAW

AS 23.20.379 provides, in part:
(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; . . .

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095 provides, in part:


(a)
A disqualification under AS 23.20.379(a) and (b) remains in effect for six consecutive weeks or until terminated under the conditions of AS 23.20.379(d), whichever is less.  The disqualification will be terminated immediately following the end of the week in which a claimant has earned, for all employment during the disqualification period, at least eight times his weekly benefit amount, excluding any allowance for dependents.  The termination of the disqualification period will not restore benefits denied for weeks ending before the termination.  The termination does not restore a reduction in maximum potential benefits made under AS 23.20.379(c).


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work; . . .

CONCLUSION

To establish good cause for leaving work, evidence must be presented to show the reasons for quitting were so compelling or grave as to offer no other reasonable alternative than to quit work on the date chosen.

In Hill, Comm’r Decision No. 98 2127, January 14, 1999, the Commissioner of Labor stated, in part:

The claimant left her job because she was concerned about the legality of the company president's actions and because her general counsel duties were sharply reduced. 

The Department has previously held that an employer's practice does not have to be outright illegal but may be only "highly questionable," to give a claimant good cause for leaving employment. Hanshaw, Comm'r Dec. 88H-UI-019, April 12, 1988, citing Zinman vs. U.C. Board, 305 A2d 380 (PA 1972).

We hold that the claimant acted as a prudent person of normal sensitivity would under these circumstances. Besides her own integrity, she had a professional license to protect. There appeared to be no reasonable alternative to termination, and so the claimant had good cause to quit this employment.

Ms. Barnes contended she was required to perform and/or be involved in highly questionable practices at the work site.  Her testimony was not rebutted.  That situation established Ms. Barnes good cause to quit work.  Accordingly, Ms. Barnes is not subject to the disqualifying provisions under the separation from work law.

DECISION

The June 3, 1999 determination is REVERSED.  Benefits are allowed for weeks ending May 15, 1999 to June 19, 1999 and continuing under AS 23.20.379, if otherwise eligible.  Accordingly, Ms. Barnes’ maximum benefit entitlement is restored.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on May 31, 2000.


Doris M. Neal

Hearing Officer

