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STATEMENT OF THE CASE

On April 24, 2000, Mrs. Lyons timely appealed a denial of unemployment insurance benefits issued under AS 23.20.379. The issue before me is whether she voluntarily quit suitable work without good cause.

FINDINGS OF FACT

Mrs. Lyons began working for Tundra & Ice, d/b/a McDonald’s, in September 1999. She last worked on November 15, 1999. At that time, she normally worked around 35 hours per week, and earned $7.25 per hour.

Mrs. Lyons quit her employment without notice because of her child’s health and the stress and overtiredness created because of her child.

Mrs. Lyons worked the night shift, from about 6:30 or 7:00 p.m. to 11:00 p.m. when the restaurant closed. Employees are then supposed to put in a maximum of two hours cleaning and preparing for the next day. Often Mrs. Lyons found that this was taking longer, and she was working until 3:30 a.m. She would get to sleep about 4:00, but then have to get back up at 7:00 to get her older child, who is in a Head Start program, off to school.

Mrs. Lyons has two children, 3 years and 18 months. The younger child has severe bronchial and eczema problems, and was underweight and unable to gain weight. He needed to use a nebulizer, an apparatus to help him breath, every two hours. He was also on medication that, when awake, made him hyperactive. Mrs. Lyons was also caring for her sister’s eight-month old child because her sister was in jail.

Mrs. Lyons’s husband, E-4 Lyon, was scheduled to be transferred by the US Army to Georgia. The transfer was to have been effective in January or February 2000. However, because of the severity of their son’s condition, the Army transferred them effective December 16. They left Alaska on December 20.

When McDonald’s first employs a person, the new employee fills out a form that indicates his or her availability. The person’s schedule is supposed to conform to that availability. Mrs. Lyons found that her manager frequently scheduled her outside of her availability. When she spoke to her manager about that, her manager would tell her to fill out another availability form. Mrs. Lyons was also called in, outside of scheduled hours, on occasion. She had the right to refuse to come in, but never did because she knew what it was like to work understaffed.

Tundra & Ice has an open door policy to both Ms. Ferguson, the human resources manager and office manager, and to Mr. Ervin, the owner/operator. Mrs. Lyons did not speak to either. Had she done so, one of them would have conferred with the restaurant manager to ensure that Mrs. Lyons was not scheduled outside of her availability. It was also possible to transfer to another restaurant. Tundra & Ice does have a two-hour clean-up policy. Mrs. Lyons never complained to either Ms. Ferguson or Mr. Ervin that it was taking longer than two hours to clean up.

STATUTORY PROVISIONS

AS 23.20.379. Voluntary quit, discharge for misconduct, and refusal of work.

(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1)
left the insured worker's last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's work.

8 AAC 85.095. Voluntary Quit, discharge for misconduct, and refusal of work.

(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;



(2)
leaving work to accompany or join a spouse or maintain a family unit in a location from which it is impractical to commute to that work, so long as the decision to leave work was reasonable in view of all the facts, no reasonable alternative existed to leaving work, and the worker's actions were in good faith and consistent with a genuine desire of retaining employment;



(3)
leaving unskilled employment to attend a vocational training program approved by the director under AS 23.20.382, only if the individual enters that training upon separating from work.

CONCLUSION

It does appear to this Tribunal that Mrs. Lyons was working more than she should have considering her child’s condition. However, the Tribunal also believes that she was the fault of most of it. She had completed an availability form, but allowed herself to be scheduled outside of it and to be called in when not scheduled. She could have refused to work any time outside of her availability.

Further, Mrs. Lyons could have used the open-door policy and spoken with either Ms. Ferguson or Mr. Ervin if she felt she was not able to get satisfaction from her supervisor. She made no efforts to do that, however.

The definition of good cause for leaving work in 8 AAC 85.095 contains two elements. The underlying reason for leaving work must be compelling, and the worker must exhaust all reasonable alternatives before quitting. Craig, Comm'r Dec. 86H-UI-067, June 11, 1986. PRIVATE 

Mrs. Lyons’s reason for leaving her employment would have been compelling had she not brought on much of it herself. She also had reasonable alternatives she could have pursued but did not. It is the conclusion of the Appeal Tribunal that Mrs. Lyons voluntarily left suitable work without good cause.

The determination under appeal denied Mrs. Lyons benefits beginning October 10, 1999 on a finding that her last day of work was October 16. Mrs. Lyons’s actual last day of work, however, was November 15. The denial period will be adjusted accordingly.

DECISION

The notice of determination issued in this matter on April 14, 2000 is AFFIRMED. Mrs. Lyons is denied unemployment benefits under AS 23.20.379 for the weeks ending November 20, 1999 through December 25, 1999. Her maximum payable benefits remain reduced by three times her weekly benefit amount, and she remains ineligible for the receipt of extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on May 15, 2000.


Dan A. Kassner


Hearing Officer

