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CASE HISTORY

Ms. Shiel timely appealed an April 25, 2000 determination that denies benefits under AS 23.20.379. The issue is whether the claimant voluntarily left suitable work without good cause or the employer discharged her for misconduct connected with her work.

FINDINGS OF FACT

Ms. Shiel began working for the employer in July 1997 as a receptionist. Through on-the-job training, she became a dental assistant. Ms. Shiel voluntarily quit work effective April 15, 2000. At the time work ended, the employer usually scheduled her to work from 9:00 a.m. to 5:00 p.m. on Mondays through Fridays. The employer paid her $12.50 per hour.

A few weeks prior to April 15, 2000 Ms. Shiel was transferred at her request to work with a pediatric dentist. Her former dental assistant position was filled by the employer. Ms. Shiel then learned she was pregnant. She could no longer work in her new position because the gases used in pediatric dentistry can harm unborn children. She could not go back to her former position because it had been filled.

The employer did not want to lose Ms. Shiel. However, Ms. Shiel and Ms. O’Neill disagree as to the efforts made to preserve Ms. Shiel’s employment.

On May 25, 2000, Ms. O’Neill submitted written statements to the hearing record. On the statements various individuals with the employer write that they had offered Ms. Shiel full-time dental assistant positions to replace the pediatric position she had to leave. Ms. Shiel adamantly denies she was offered definite full‑time work.

Ms. O’Neill did not witness any conversations in which Ms. Shiel was offered full-time work. That is why she submitted the written statements from others.

The conflict between the written statements offered by Ms. O’Neill and the testimony offered by Ms. Shiel raise credibility issues. The credibility issue must be resolved to determine findings of facts.

During the May 25 hearing, the Tribunal advised Ms. O’Neill the written statements she submitted constituted hearsay evidence generally insufficient to overcome sworn testimony. The Tribunal offered to connect the writers of the statements to the hearing by telephone so they could provide testimony. Ms. O’Neill stated the writers were not be available at that time.

The Tribunal volunteered to continue the hearing to another day so Ms. O’Neill could present her witnesses. Ms. O’Neill declined the offer of a continuance.

Ms. Shiel appeared competent and aware perjury laws applied to her testimony. Her sworn testimony overcomes the employer’s hearsay statements submitted on May 25 by Ms. O’Neill except where Ms. Shiel made admissions that support the statements.

Ms. Shiel’s testimony establishes no one offered her definite full-time work before she quit, but one dentist did tell her his dental assistant was quitting and he would hire her. Ms. Shiel told him she would have to talk to the dental assistant supervisor, Lillian Moscaro, about the job. Ms. Moscaro spoke to Ms. Moscaro on April 14. At that time, Ms. Moscaro was not certain how the position in question would be filled.

Ms. Shiel agrees that on April 14 Ms. Moscaro offered her a fill‑in position. In that position, Ms. Shiel would substitute for dental assistants absent from any of the employer’s four locations in Anchorage. Ms. O’Neill feels substantial on-call fill-in work would have been available for Ms. Shiel.

Ms. Shiel believes she was likely, at least for a while, to work only seven to twenty-one hours per week if she took the fill-in position. She did not accept fill-in work because she felt child care would be too expensive for her six‑month‑old child that lives with her permanently and a three‑year-child that lived with her in mid-April.

Ms. Shiel initially argued childcare would have cost her $1150.00 per month. Under questioning, Ms. Shiel admitted $1150.00 was the cost of full‑time childcare. When asked how much part-time childcare would cost, she responded it would cost $450.00 per month per child. When questioned further as to why it would cost so much for only seven to twenty-one hours of work per week, she admitted the $450.00 was the fixed half-time rate. When questioned what childcare would cost per hour, she admitted she did not know. She never checked the cost of hourly childcare. She checked with only one childcare provider off the military base.

Ms. O’Neill’s testimony establishes the employer has hired two full-time dental assistants since Ms. Shiel quit just over a month ago. Ms. O’Neill contends Ms. Shiel would be working full‑time if she had not quit.

PROVISIONS OF LAW

AS 23.20.379 provides, in part:
(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause. . . . 

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work . . . .

CONCLUSION

"Once having voluntarily quit, it is the burden of the claimant to establish good cause." Fogleson, Comm'r Dec. 8822584, February 28, 1989.PRIVATE 

In Missall, Comm'r Dec. 8924740, April 17, 1990, the Commissioner of Labor summarized Department policy regarding what constitutes good cause for voluntarily leaving work. The Commissioner held, in part:


The basic definition of good cause is 'circumstances so compelling in nature as to leave the individual no reasonable alternative.' (Cite omitted.) A compelling circumstance is one 'such that the reasonable and prudent person would be justified in quitting his job under similar circumstances.' (Cite omitted).  Therefore, the definition of good cause contains two elements; the reason for the quit must be compelling, and the worker must exhaust all reasonable alternatives before quitting.

The separation from work is a quit instead of a discharge. Therefore, the burden is on Ms. Shiel to show compelling circumstances forced her to stop her usual work and to establish she had no reasonable alternative but to severe completely her employment relationship.

The gases used in pediatric dentistry provided compelling circumstances causing Ms. Shiel to stop pediatric work. To establish good cause for ending her employment relationship entirely, she must establish she had no reasonable alternative but to quit when she did.

The Commissioner of Labor and Workforce Development has addressed a claimant’s obligations to actively pursue a leave of absence and/or a transfer to other work. In denying benefits, the Commissioner held:

Under 8 AAC 85.095 the reasons for leaving work ". . . must be of such gravity that the individual has no reasonable alternative but to leave work . . ."  When there are options available that a claimant does not explore, it cannot be said that there is no reasonable alternative but to leave work. The claimant here argues the employer did not suggest options to him, but as he was the moving party in the separation, the obligation to ask for options prior to quitting was his.

Ms. Shiel did not explore the hourly cost of childcare. Without that amount, she cannot establish childcare was too expensive for her to accept the fill-in position, at least temporarily until something else opened. She quit without getting a definitive decision on whether the dentist who wanted to hire her for full‑time work would have been able to do so. The employer has hired two full‑time dental assistants in the short time that has passed after Ms. Shiel left work. Ms. Shiel fails to show she would not have received one of the full‑time positions if she had not severed her employment relationship. The hearing record fails to show Ms. Shiel exhausted all reasonable alternatives to quitting before she ended her employment relationship. She voluntarily left suitable work without good cause as good cause is defined for Alaska unemployment insurance purposes.

DECISION
The April 25, 2000 determination is AFFIRMED. Ms. Shiel is denied benefits beginning with the week ending April 22, 2000 through the week ending May 27, 2000. Her maximum benefits are reduced by three times her weekly benefit amount. The determination may jeopardize her eligibility for extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on May 30, 2000.








Stan Jenkins







Hearing Officer

