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CASE HISTORY

Ms. Cooley appealed a February 8, 2000 determination. The determination denies benefits under AS 23.20.387 holding she fraudulently obtained benefits. It also establishes liabilities against her for $992.00 in overpaid benefits and $496.00 in penalties. The first issue to decide is whether Ms. Cooley’s appeal can be accepted as timely filed per AS 23.20.340.


FINDINGS OF FACT
Exhibit 4 is a copy of the February 8, 2000 determination under appeal. The appeal rights section reads:

THESE ARE YOUR APPEAL RIGHTS PLEASE READ THEM CAREFULLY

You have the right to appeal this determination. You can file an appeal in person, by mail, or by telephone at any Appeal Tribunal Office or UI Call Center. If you wish, you can telephone the office or write a letter, identifying the determination you disagree with and stating you wish to appeal. You must file your appeal within 30 days from the mailing date of this determination. If you request an appeal by letter, the postmark date on your letter will be used as the date of your appeal. The 30-day appeal period may be extended only if the delay is for reasons beyond your control.

Exhibit 1 is Ms. Cooley’s notice of telephonic appeal. She filed the appeal on April 27, 2000.

On January 6, 2000, Ms. Cooley boarded the Northern Victor at its berth in Washington. She works on the ship as purser. On January 8, 2000, the ship left port for fishing grounds in Alaska.

Around April 12, 2000, Ms. Cooley left the ship in Dutch Harbor, Alaska, to return home. She arrived home on April 14, 2000.

Ms. Cooley has someone near her home receive and hold her mail while she is aboard ship. When she arrived home, she had a box of accumulated mail. Reading mail is not a priority for Ms. Cooley. She filed her April 27, 2000 appeal sometime after getting around to opening her mail.

Exhibit 8 is a May 17, 1999 letter that accompanied an unemployment insurance benefit check that replaced a check Ms. Cooley certified had been lost or stolen. The letter warns Ms. Cooley against cashing both the original and the replacement checks. The letter states, in part:

If both the original and replacement checks are redeemed, the file will be forwarded to our Fraud Investigation Unit. If the Fraud Investigation Unit determines misrepresentation occurred, an additional overpayment will be established. You would then be liable to repay the amount of both checks as well as a 50 percent penalty based on your weekly benefit amount. Other disqualification’s [sic] could be imposed and criminal prosecution considered.

Exhibit 15 is a questionnaire Ms. Cooley completed on December 2, 1999 for the “Unemployment Insurance Investigations Section.” The questionnaire asks why an original and a replacement check had been cashed. The questionnaire indicates the Investigations Section would make a determination in the matter.


PROVISIONS OF LAW
AS 23.20.340 provides, in part:

     (e)  The claimant may file an appeal from an initial

          determination or a redetermination under (b) of this

          section not later than 30 days after the claimant is

          notified in person of the determination or

          redetermination or not later than 30 days after the

          date the determination or redetermination is mailed to

          the claimant's last address of record. The period for

          filing an appeal may be extended for a reasonable

          period if the claimant shows that the application was

          delayed as a result of circumstances beyond the

          claimant's control.

     (f)  If a determination of disqualification under

          AS 23.20.360 , 23.20.362, 23.20.375, 23.20.378 -

          23.20.387, or 23.20.505 is made, the claimant shall be

          promptly notified of the determination and the reasons

          for it. The claimant and other interested parties as

          defined by regulations of the department may appeal the

          determination in the same manner prescribed in this

          chapter for appeals of initial determinations and

          redeterminations. Benefits may not be paid while a

          determination is being appealed for any week for which

          the determination of disqualification was made.  

          However, if a decision on the appeal allows benefits to

          the claimant, those benefits must be paid promptly.


POLICY AND PRECEDENT
"Neither the Appeal Tribunal nor I have any jurisdiction to hold contrary to the clear wordage of the law." Scott, Comm'r Dec. 87H-EB-162, June 18, 1987.

"Regulations are subject to the same constructs as are statutes. Under the rules of statutory construction, words, if not specifically defined, are to be accorded their commonly accepted meaning." Gilheany, Comm'r Dec. 84H-UI-348, March 29, 1985.

In Biessel, Comm'r Dec. 9224963, May 27, 1992, the Commissioner held:


Any untimeliness, no matter how short, must be caused by some circumstance beyond a claimant's control.  For example, in Logan v. Alaska Dept. of Labor, 4FA-90-783 Civ. (Alaska Super. Ct., 7th J.D., January 3, 1991), a claim filed only two days late was denied, because there was no showing that the claim was delayed by the claimant's illness, disability, incompetence, or delay caused by procedural error on the part of the Employment Security Division.
"Once division determinations become final, neither the Appeal Tribunal nor I have authority under AS 2.320.340(e) [sic] to review them."  MacKinnon, Comm'r Dec. 87-EB-251, August 14, 1987.

CONCLUSION

Unemployment insurance call center determinations become final unless an appeal is filed within 30 days after the date the determination is mailed to the appellant. The 30-day appeal period may be extended only if circumstances beyond the appellant’s control prevented a more timely filing of the appeal (AS 23.20.340).

Commonly accepted meanings must be applied when interpreting the words of a statute or regulation (see Gilheany cited above). The Tribunal has no jurisdiction to hold contrary to the words of a statute or regulation (see Scott cited above).

Decisions issued by the Commissioner of Labor and Workforce Development form binding precedents upon the Appeal Tribunal (AS 23.20.455).

The Tribunal loses its jurisdiction to rule on a matter under appeal if the appealed determination has become final (see MacKinnon cited above).
An appeal filed just two days late must have been delayed by circumstances beyond the appellant’s control for the Tribunal to be able to regain jurisdiction for a hearing (see Biessel cited above). Ms. Cooley must establish circumstances beyond her control prevented her from filing her appeal for over six weeks after the appeal period ended.

Before Ms. Cooley left on a ship for Alaska, she knew a fraud unit was actively investigating her. She had been advised overpayments, penalties, disqualifications, and criminal prosecution were possible outcomes of the investigation.

Travel may provide cause for not receiving mail. But travel does not automatically relieve an individual of responsibility for arranging to have someone review mail timely.

Even if travel provided cause for Ms. Cooley to ignore her mail for months, that cause ended April 14, 2000 when her travel ended. Deciding mail is not a priority is not a circumstance beyond a person’s control that prevents reading and responding to mail. The pending fraud unit investigation should have motivated Ms. Cooley to read at least her Alaska Department of Labor and Workforce Development mail.

Ms. Cooley has not identified circumstances beyond her control that forced her to wait until April 27, 2000 to pick up a telephone and file a telephonic appeal. She has not established good cause for delaying the filing of her appeal until April 27. The determination became final before the appeal was filed and thus is binding upon the Tribunal. The Tribunal has no jurisdiction to consider the matter further.


DECISION
The appeal against the February 8, 2000 determination is DISMISSED as untimely filed. Benefits remain denied and overpayment and penalty liabilities remain unchanged as established by the determination.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on May 25, 2000.








Stan Jenkins







Hearing Officer

