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CASE HISTORY AND FINDINGS OF FACT

Mr. Egea is the appellant. He failed to appear for the hearing. When the appellant fails to appear, the Tribunal can dismiss the appeal as a default if the record preceding the hearing appears to support the correctness of the appealed determinations. In this matter, it is not clear that the record supports the determinations. 

Exhibit 1, Page 1 is Mr. Egea’s notice of telephonic appeal. The notice shows he appealed overpayment determinations dated April 6, 2000 and April 7, 2000. Overpayment determinations are issued by the Benefit Payment Control (BPC) unit. The issues are: (1) whether, under AS 23.20.360, Mr. Egea accurately reported his earnings for the weeks addressed by those determinations so benefits were prorated properly and (2) whether Mr. Egea is liable, under AS 23.20.390, for repaying overpaid benefits.

BPC forwarded to the Tribunal for the hearing copies of overpayment determinations dated April 6 and April 7, 2000 and documents apparently intended as the backup documents pertinent to those determinations. The weeks addressed by the

determinations end in 1999. The earnings in question came from the Sheraton Anchorage Hotel (Sheraton). BPC sent claim forms completed by the claimant for some 1999 weeks.

BPC also forwarded for the hearing an April 8, 2000 overpayment determination. That determination appears related to an April 7, 1999, overpayment determination under appeal effectively constituting a redetermination. If an appeal is pending when a redetermination is issued, the appeal automatically applies to the redetermination (AS 23.20.415). The weeks addressed by this apparent redetermination end in 1998. The earnings in question came from the Sheraton. BPC did not send any claim forms completed by the claimant for 1998 weeks.

Exhibit 6 is a copy of an April 6, 2000 overpayment determination that establishes a liability against Mr. Egea to repay $460. Exhibit 7 is the Audit Summary form that goes with that overpayment determination. The Audit Summary shows six 1999 weeks are at issue.

Exhibit 7 shows Mr. Egea reported for the week ending May 15, 1999, that he earned $74.64. Exhibit 7 shows the Sheraton reported for Mr. Egea earned $158.61 for that week.

Exhibit 21, Page 2 is apparently a Sheraton computer spreadsheet that allegedly shows Mr. Egea worked 16 hours regular time and one hour overtime during the week ending May 15, 1999. Exhibit 20, Page 1 is a BPC Wage Earnings Audit form that BPC apparently had the Sheraton complete. The form shows the Sheraton paid Mr. Egea $9.33 per hour for regular time and time and a half for overtime.

Sixteen hours of regular time at $9.33 per hour is $149.28. One hour of overtime is $13.995. According to the Sheraton’s spreadsheet, Mr. Egea earned $163.275 for the week ending May 15, 1999.

BPC did not send to the hearing record an explanation of why it states the Sheraton reports Mr. Egea earned $158.61 during the week ending May 15, 1999.

On his notice of appeal (Exhibit 1, Page 1), Mr. Egea’s complete reason for filing his appeal reads:

Some of the wages reported by Sheraton are incorrect.


PROVISIONS OF LAW
AS 23.20.360 provides:


The amount of benefits, excluding the allowance for dependents, payable to an insured worker for a week of unemployment shall be reduced by 75 percent of the wages payable to the insured worker for that week that are in excess of $50. However, the amount of benefits may not be reduced below zero. If the benefit is not a multiple of $1, it is computed to the next higher multiple of $1. If the benefit is zero, no allowance for dependents is payable.

AS 23.20.390 provides, in part:


(a)
An individual who receives a sum as benefits from the unemployment compensation fund when not entitled to it under this chapter is liable to the fund for the sum improperly paid to the individual.

POLICY AND PRECEDENT

The Tribunal is not an investigative body, rather, the parties to an appeal must bring forward any evidence they would like considered in an appeal. Galusha, Comm’r Dec. 96 2396, February 11, 1997.

In Russell, Comm’r Dec. 00 0232, April 21, 2000, the Commissioner of Labor and Workforce Development addressed the value of various types of employer supplied evidence. The Commissioner held:

In his initial appeal to the Tribunal the claimant indicated he did not agree with the indicated earnings in some of the weeks the employer reported. He also contended that sometimes the employer would pay him for extra hours that he did not work. 

During the hearing the claimant brought out that he was paid a daily per diem rate by the employer to cover travel expenses he incurred. The Tribunal remanded that portion of the issue to the division to determine if such payments were deductible. The Tribunal apparently did not believe the earnings shown in each of the weeks in question by the employer included the $24 as contended by the claimant. The Tribunal did not state why it did not believe the claimant on that point. Even discounting that amount, however, when the Tribunal attempted on one occasion to reconcile the number of hours reported during a specific week with the pay the claimant allegedly received It was unsuccessful in coming to the same amount the employer reported. The Tribunal assumed some of the hours the claimant worked (over 8 per day) would be paid as overtime, but using that reasoning the amount still would not be reconciled to the hours and pay rate shown. 

The claimant indicates he did not fill out a daily time report and the employer did not use a time clock. We then must question the amounts the employer has shown on the earnings report. Under these circumstances, the claimant had a right to confront the primary evidence of work and wages and, if necessary, cross-examine an employer witness who had direct knowledge of his employment. The investigative report does not qualify under the business records exception to the hearsay rule, especially when unsupported by any employer testimony. It therefore does not support the disqualification in the face of the claimant's testimony that he disputes the amounts the employer has shown that he earned.  

The claimant's unequivocal admission might have salvaged this evidence, but at the hearing he was not persuaded that the hearsay information on his hours of employment and the amounts paid were all correct. That did not dispose of his due process right to confrontation.

The Tribunal is not in a position to investigate these matters. Since no underlying evidence was submitted to support the information on the employer’s report, it is properly left to investigators within the division to get that information. Once it is obtained or the employer is questioned, a new determination should be based on the facts adduced. To assure due process, we will remand this matter for further investigation and a new determination in keeping with the above discussion.


CONCLUSION

In determining whether an overpayment liability exists, the Tribunal first verifies the claims in question were filed by the claimant. The hearing record contains copies of some 1999 claims filed by Mr. Egea. The copies show Mr. Egea actually filed claims for weeks ending in 1999.

BPC did not forward to the hearing record any copies of 1998 weekly claims filed by Mr. Egea. The Tribunal cannot perform even a cursory check that Mr. Egea filed the 1998 claims in question.

BPC did not supply to the record an explanation of why it holds the Sheraton reported Mr. Egea earned $158.61 during the week ending May 15, 1999 when the Sheraton’s spreadsheets seem to show he earned $163.275. The hearing record fails to show which earnings amount is correct or if neither is correct.

Mr. Egea challenges the accuracy of earnings reported by the Sheraton. The spreadsheets from the Sheraton do not invoke the business records exception to hearsay, because they are merely compilations of other original source records.

BPC did not supply underlying evidence to support the Sheraton’s spreadsheets such as copies of actual timecards. That evidence must be reviewed to evaluate the accuracy of the Sheraton’s reports (see Russell cited above).

The Tribunal may not act as an investigative office and secure for the record evidence BPC did not bring forth to be considered in the hearing (see Galusha cited above). However, since Mr. Egea did not appear at the hearing and provide persuasive contradictory testimony, the Tribunal cannot dismiss an overpayment liability simply because BPC failed, without explanation, to supply claim forms. The matter will be remanded to BPC for further investigation of the missing claims and review of the underlying evidence such as timecards for all weeks ending weeks ending in 1998 and 1999 that BPC rules have been overpaid.

DECISION

The April 6, April 7, and April 8, 2000 overpayment determinations/redetermination under appeal are REMANDED for additional investigation and determination of Mr. Egea’s correct earnings from the Sheraton as noted above. Any overpayment liability determination issued by BPC must be a reasoned determination that explains in layman terms the overpayment and the cause of the overpayment.

Because Mr. Egea did not appear for the hearing, the current overpayment liabilities remain undisturbed pending issuance of the new determinations. However, the Tribunal retains jurisdiction in this matter pending issuance of the new determinations. If Mr. Egea feels the new determinations are excessively delayed, he may request in writing that the Tribunal reopen the matter. If the delay appears excessive, the Tribunal may reverse the overpayment determinations and liabilities without reopening the hearing with the provision that liabilities might be reestablished by BPC after BPC completes its investigation.

Mr. Egea will have new appeal rights from any determination issued by BPC.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on May 25, 2000.
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Hearing Officer

