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CASE HISTORY

Ms. Schmidt timely appealed a determination issued on April 17, 2000, that denies benefits pursuant to AS 23.20.379. Benefits were denied on the ground that the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
Ms. Schmidt last worked for Speednet Technologies, Inc. during the period September 21, 1999, through March 29, 2000. She earned $9 per hour for full-time work as a front desk person. Ms. Schmidt’s employment ended effective April 3, 2000.

On March 27, 2000, Ms. Schmidt arrived at work to find her desk had been removed and replaced with a front counter arrangement. Although she was unhappy about the situation, she did not ask 

Mr. Bradley, owner, about the change. Ms. Schmidt was unhappy because she had not been included in the decision making process about the changes.

On March 29, 2000, Ms. Schmidt met with Mr. Bradley at his request. He had received several customer complaints that alleged 

Ms. Schmidt had been rude. Mr. Bradley did not believe Ms. Schmidt knowingly or purposely acted rudely. However, Ms. Schmidt began to cry during the meeting. She asked about getting more help. 

Mr. Bradley denied extra help because he could not afford to hire any additional personnel. He also believed another individual would not have enough work to do. 

The March 29 meeting ended with Ms. Schmidt leaving work for the day. Although Mr. Bradley initially wanted her to stay or return after lunch, he nodded his agreement to let her leave for the afternoon.

Ms. Schmidt contacted her employer, via voice mail, on March 30 to indicate she would not be into work that day or the next. She did not state why she would not be in (too emotionally upset to work) but indicated she would see him on Monday (April 3). Ms. Schmidt left her message at 6:30 a.m., knowing Mr. Bradley would not be into work until 9:00 a.m. She had always called in (three other times, never more than one day each time) early when she was ill because she was afraid she would fall back asleep.

Mr. Bradley called Ms. Schmidt at home at least twice on 

March 29, leaving a message both times. He had a question on invoices and wanted her to call him. Ms. Schmidt opted not to return his calls because she was upset and felt his tone of voice was demanding and uncaring. She knew she would see him on Monday.

On April 3, Ms. Schmidt arrived at work prepared to begin the day and speak to Mr. Bradley about the lack of team work and organization. She also wanted to talk to him further about hiring a receptionist. When Mr. Bradley arrived at work and saw Ms. Schmidt he told her he thought she had quit. Ms. Schmidt was in “shock and confused.” Mr. Bradley then told her to prepare her final paycheck.

Exhibit 5 contains a telephone summary between Mr. Bradley and an Anchorage Call Center representative wherein Mr. Bradley indicated he terminated Ms. Schmidt for her absences on March 30 and 31.

In October 1999, Ms. Schmidt was told by Mr. Bradley to indicate on a bulletin board when she needed time off. She always marked the board for time off such as a short, one-time vacation with her son and doctors’ appointments. Ms. Schmidt was not aware Mr. Bradley had to give prior, verbal approval for time off.

Ms. Schmidt felt she had a good working relationship with 

Mr. Bradley, although she believed he treated the men differently than herself. She perceived Mr. Bradley’s tone of voice always to be friendly except the final two contacts with him at work and on her message machine. Ms. Schmidt was somewhat frustrated with the working conditions, feeling the employer was unorganized and lacked a team work concept.

PROVISIONS OF LAW

AS 23.20.379 provides in part:

     (a)  An insured worker is disqualified for waiting-week credit

          or benefits for the first week in which the insured

          worker is unemployed and for the next five weeks of

          unemployment following that week if the insured worker...

          (2)  was discharged for misconduct connected with

               the insured worker's work.

8 AAC 85.095 provides in part:

     (d)  "Misconduct connected with the insured worker's work" as

          used in AS 23.20.379(a)(2) means

          (1)  a claimant's conduct on the job, if the conduct

               shows a wilful and wanton disregard of the

               employer's interest, as a claimant might show, for

               example, through gross or repeated negligence,

               wilful violation of reasonable work rules, or

               deliberate violation or disregard of standards of

               behavior that the employer has the right to expect

               of an employee; wilful and wanton disregard of the

               employer's interest does not arise solely from

               inefficiency, unsatisfactory performance as the

               result of inability or incapacity, inadvertence,

               ordinary negligence in isolated instances, or good

               faith errors in judgment or discretion....


CONCLUSION
The record establishes Ms. Schmidt was terminated when she failed  to show for work on March 30 and 31. What must be decided is whether Ms. Schmidt’s decision not to work two days amounted to misconduct connected with the work.

Ms. Schmidt has shown the employer had no formal rule governing time off. A note was simply made by the employee requesting time off on a bulletin board. While Ms. Schmidt had not called in sick for more than one day at a time, she did notify her employer of her inability to work both days in late March. Therefore, her failure to formally request time off for March 30 and 31 was not against company procedure and did not amount to misconduct connected with the work.

DECISION
The determination issued on April 17, 2000, is REVERSED. Benefits are allowed for the weeks ending April 1, 2000, through May 6, 2000, if otherwise eligible. The three weeks are restored to her maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on June 2, 2000.
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