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Janet Ferguson
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CASE HISTORY
Ms. Ferguson timely appealed an April 11, 2000 determination that denied benefits under AS 23.20.375 and 8 AAC 85.100.  Benefits were denied on the ground that Ms. Ferguson did not attempt to file a new claim until April 4, 2000, but wanted the effective date to be December 27, 1999. 


FINDINGS OF FACT
Ms. Ferguson has not filed for unemployment insurance benefits from the State of Alaska previously. She has filed for benefits in Idaho and Montana, but that was approximately seven years ago, and she filed for benefits in-person at a job service office.  

Since 1965, Ms. Ferguson has worked as a social worker. In May 1996, she started her employment with the Division of Family and Youth Services, Department of Health and Social Services. In September 1999, Ms. Ferguson underwent an amputation below her left knee. She requested personal leave, and was to return to work on September 27, 1999. Her supervisor refused the request to return to work, and did not allow her to return to work until March 7, 2000. Ms. Ferguson received some compensation during the period due to donated leave, but was generally unemployed and on administrative leave. 

On December 27, 1999, Ms. Ferguson telephoned the Alaska Department of Labor and Workforce Development to begin a new claim. A worker with the Public Welfare office referred Ms. Ferguson to the Call Center because Ms. Ferguson had no regular income in December 1999.  Ms. Ferguson spoke with "Jason K" located in the Call Center. He informed her that she would have to be patient because the paperwork took some time. He expressed some knowledge about her supervisor. She believed that she would receive additional paperwork in the mail, but that it would take awhile. Ms. Ferguson was applying for welfare and social security benefits at the same time, and was working with the Division of Vocational Rehabilitation so that she could get help with hand controls for a vehicle. She was in contact with the Call Center at least one other time, and she spoke to a woman. 

On April 4, 2000, Ms. Ferguson telephoned the Alaska Department of Labor and Workforce Development again, and explained that she had been waiting for benefits.  Her benefit year began December 27, 1999, with a weekly benefit amount of $248 per week. The determination issued April 12, 2000 states:

On 04/04/00, you contacted this office to inquire about your claim for unemployment benefits. You stated that you had contacted a call center representative on 12/27/99 to file a new claim, but never received any information regarding your application. You have not provided evidence sufficient to show that indeed this claim was filed telephonically with the representative. Also good cause has not been established as to why you waited over four months before contacting this office to inquire about your claim…

AS 23.20.375, 8 AAC 85.100 and 8 AAC 85.110… A claim for regular or extended unemployment insurance may be made effective no earlier than the date that it is:


1.
Filed in person, by telephone, or placed in an agency-provided drop box; or … 

The call center personnel denied benefits for the period January 1, 2000 through April 1, 2000.  However, Ms. Ferguson believes she was told to be patient, so she was very patient because she believes that is the type of person she is. She waited four months to investigate further because she thought it would take that long to get benefits. She believed the different offices were working together, and they would let her know when she was eligible due to her unique circumstances. Ms. Ferguson was in contact with the Appeals Tribunal on April 12, 2000, because she filed an appeal. She was given a new claim date effective December 27, 1999.  Her weekly benefit amount is $248.


PROVISIONS OF LAW
AS 23.20.375 provides in part:


(a)
An insured worker is entitled to receive waiting-week credit or benefits for a week of unemployment for which the insured worker has not been disqualified under AS 23.20.360, 23.20.362, 23.20.378 - 23.20.387, or 23.20.505 if, in accordance with regulations adopted by the department, the insured worker has



(1)
made an initial claim for benefits; and



(2)
for that week, certified for waiting-week credit or made a claim for benefits.


(b)
Benefits are not payable for a waiting week and benefits are not payable for a week of unemployment occurring within the benefit year before the completion of the waiting week.

8 AAC 85.100 provides in part:


(a)
Intrastate initial claims, including new claims, transitional claims, additional claims, and reopened claims, as defined in this chapter, must be filed in accordance with the standards set out in this section.  A claimant is not eligible for waiting week credit or benefits for any week before the week in which the initial claim is effective under this section.


(b)
A claimant shall file an initial claim



(1)
by mail to a regional claim center of the division as assigned by the director;



(2)
in person or by mail at an employment service office of the division, if permitted by the director; or



(3)
by telephone to a telephone filing center of the division, if permitted by the director.


(c)
An initial claim filed in person is effective on the date on which the claimant



(1)
completes and files the claim on a form provided by the division; or



(2)
requests to file a claim during regular business hours of the division, if the claim cannot be immediately accepted and the claimant completes and files the claim on a form provided by the division within five business days after the date of that request....


CONCLUSION
In Vassar, Comm'r Dec. No. 96 0614, May 15, 1996, the Commissioner states in part:


[W]e have previously ruled in Murphy, Comm'r Decision 87H-UI-283, Sept. 29, 1997, and other cases, that a claimant may rely on the instructions received from an authorized representative of the Employment Security Division. Such instructions may supersede instructions given in written form, such as claimant information handbooks or determinations depending on the circumstances....

An Alaska claimant is eligible for benefits even though she filed her claim improperly, because she had reported to a Maine unemployment office for assistance and that 

office failed its "affirmative duty to ensure that her desires were effectuated." In Wilson, Comm'r Dec. 83H-UI-281, November 22, 1983.  

Ms. Ferguson filed for benefits and was given a new claim date of December 27, 1999. The determination she received is not clear as to what claim filing requirement was not met. Apparently, the local office believed she met the requirement for a new claim, as the new claim date is December 27, 1999.  An additional or reopened claim may be backdated if there is good cause, but there is no indication that she was denied a backdate for an additional or reopened claim after the initial claim date. Apparently, there was confusion regarding Ms. Ferguson's claim for benefits.  Ms. Ferguson has not filed a claim certification through the VICTOR system, or on paper and her confusion about the status of her claim is understandable.  However, since she was given a new claim date of December 27, 1999, that will remain undisturbed, and there is no issue regarding the new claim date. 


DECISION
The determination issued on April 11, 2000, is REVERSED.  Ms. Ferguson's benefits are allowed, if otherwise eligible.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska, on May 24, 2000.
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