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CLAIMANT
INTERESTED EMPLOYER
VINCENT HOLTON
BIG STATE LOGISTICS INC

CLAIMANT APPEARANCES
EMPLOYER APPEARANCES
Vincent Holton
None

ESD APPEARANCES

None

CASE HISTORY

Mr. Holton timely appealed a determination issued May 2, 2000 that denied benefits under AS 23.20.379.  The determination held Mr. Holton voluntarily left suitable work without good cause.  On waiver of hearing notice, an overpayment liability determination, issued under AS 23.20.390, was heard also.

FINDINGS OF FACT

Mr. Holton was employed by Big State Logistics Incorporated from September 22, 1999 to March 17, 2000.  He worked full-time as a commercial driver.  Mr. Holton voluntarily quit work.

On January 30, 2000, Mr. Holton was arrested on a driving while intoxicated (DWI) charge.  His permanent driver’s license was replaced with a temporary license.  He was allowed to continue working.  The employer assured Mr. Holton that his services could continue as long as Mr. Holton maintained a valid driver’s license.

After a March 17, 2000 Department of Motor Vehicles hearing, Mr. Holton’s temporary license expired and his permanent license was suspended for 90 days.  The employer chose not to retain Mr. Holton’s services at that point, although Mr. Holton is eligible for rehire once his driver’s license is reinstated.

At an April 24, 2000 court hearing, Mr. Holton plead “no contest” to the DWI charge.

Mr. Holton was issued benefits totaling $834 for benefit weeks ending April 8, 2000 through April 22, 2000.  The Alaska Employment Security Division charges Mr. Holton is liable for the repayment of those funds.

PROVISIONS OF LAW

AS 23.20.379 provides, in part:

(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker’s last suitable work voluntarily without good cause; or



(2)
was discharged for misconduct connected with the insured worker’s work. . . .


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.


(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095 provides, in part:


(a)
A disqualification under AS 23.20.379(a) and (b) remains in effect for six consecutive weeks or until terminated under the conditions of AS 23.20.379(d), whichever is less.  The disqualification will be terminated immediately following the end of the week in which a claimant has earned, for all employment during the disqualification period, at least eight times his weekly benefit amount, excluding any allowance for dependents.  The termination of the disqualification period will not restore benefits denied for weeks ending before the termination.  The termination does not restore a reduction in maximum potential benefits made under AS 23.20.379(c).


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work. . . .


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; or



(2)
a claimant's conduct off the job, if the conduct 




(A)
shows a wilful and wanton disregard of the employer's interest; and 




(B)
either





(i)
has a direct and adverse impact on the employer' interest; or





(ii)
makes the claimant unfit to perform an essential task of the job.

CONCLUSION

In Francis, Comm'r Decision No. 1579, October 2, 1995, the Commissioner of Labor affirmed the tribunal's decision to deny benefits, stating, in part:


Mr. Francis was incarcerated on a conviction of driving while intoxicated.  He was given a 40-day sentence, to start on April 4.  He informed the board of trustees of this, and told them that he should be able to get a work-release in six or seven days plus a day or two of initial processing.  The board agreed to give him that amount of time.  On April 6, the board reversed itself, and decided to terminate Mr. Francis.  Under pressure from some of the board members, the board met again on April 9, but still decided to terminate him.  On April 17, the board met again, reaffirmed its decision, and hired a replacement.  Mr. Francis was not informed of his termination until April 18 when he had received the work release and reported for work.


Mr. Francis was absent from work due to incarceration.  Whether the board agreed to some time for him to be off or not, his incarceration "adversely affected [his] ability and capacity to perform his duties in an appreciable degree."  In re Traylor, Comm'r. Decision 88H‑UI-140, March 6, 1989, quoting Grimble v. Brown, 171 So.2d 653 (La. Sup. 1965).  The incarceration and resultant absence from work, therefore, was misconduct in connection with Mr. Francis' work.

In Engstrom, Comm'r Docket No. 98 0550, June 15, 1998, the Commissioner of Labor stated, in part:

Driving while intoxicated is a serious matter that not only impacts an employer, but the public as well.  The claimant in this case does not deny that he was driving a company vehicle while intoxicated. The company policy makes it clear that the company does not condone such behavior. It does state that conviction for DWI or DUI will result in termination, but it does not say that uncontested or admitted infractions will not be punished as well. In other words, a conviction is not the only possible reason for discharge. The definition of misconduct given in 8 AAC 85.095 includes a claimant's conduct on or off the job that "shows a wilful or wanton disregard of the employer's interest, and if off the job, has a direct and adverse impact on the employer's interest." We hold that the claimant's actions in this case amounted to a wilful disregard of the employer's interest that had and (sic) adverse impact on the employer. Therefore, he was discharged for misconduct.

In Cline, Appeal Decision No. 00 1202, April 25, 2000, DWI was addressed as follows:

Failure to have the required license to work can be considered misconduct connected with the work. For example, in Morrow, Comm’r Dec. No. 95 2803, February 1, 1996, a teacher knew several years in advance she had to complete one or two classes to become recertified to teach. She failed to meet the deadline for relicensing as a result of her own subjective decision to delay taking the classes. The Commissioner found she was discharged for misconduct connected with the work.

The employer was unable to retain Mr. Holton’s services because he lacked the necessary license.  Therefore, this case is being adjudicated under the discharge for misconduct provisions of the law.  

Before a penalty would be imposed in relation to a discharge, misconduct must be shown.  To establish misconduct, evidence must be presented to show Mr. Holton knowingly acted in opposition to the employer’s interests.

As the result of a DWI charge/conviction, Mr. Holton’s driver’s license was suspended.  At that point, he was no longer able to perform the duties required of his position.  Mr. Holton knew, or should have known a DWI charge/conviction would adversely effect his job status as a driver.  It was within his ability to avoid such actions.  Consequently, misconduct was found.

Mr. Holton received benefits for which he was not entitled.  Therefore, he is liable for the repayment.

DECISION

The May 2, 2000 determination is AFFIRMED.  Benefits are denied for weeks ending March 18, 2000 to April 24, 2000 under AS 23.20.379.  Mr. Holton’s maximum benefit entitlement is reduced by three times the weekly benefit amount.  Additionally, Mr. Holton may be ineligible for future benefits under an extended benefits program.

The May 2, 2000 overpay liability determination is AFFIRMED.  Mr. Holton remains liable for the overpayment assessed under AS 23.20.390. 

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on June 16, 2000.


Doris M. Neal

Hearing Officer

