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ESD APPEARANCES
Jay Marley, Investigations

CASE HISTORY

Ms. Ontiveros appealed a determination issued on March 23, 2000 that denied benefits under AS 23.20.379 and 23.20.387.  Benefits were denied on the grounds that Ms. Ontiveros voluntarily quit suitable work without good cause and misrepresented or knowingly failed to report material facts in connection with claims for unemployment insurance benefits.  Additionally, Ms. Ontiveros appealed the March 23, 2000 Determinations of Liability assessed under AS 23.20.390 that held Ms. Ontiveros liable for the repayment of overpaid benefits, plus penalties.  Ms. Ontiveros’ May 10, 2000 appeal filing raised a timeliness issue under AS 23.20.340.

FINDINGS OF FACT

Timely Appeal Issue

Ms. Ontiveros received the March 23, 2000 determinations under appeal in a timely manner.  She subsequently telephoned an Employment Security Division representative for an explanation.  She was advised that she could file an appeal or make payments.  

The appeal rights statement on Ms. Ontiveros’ March 23, 2000 determination stated, in part:

This Determination and Notice of Liability becomes final unless a protest or appeal is filed within 30 days.  This period may be extended if a delay in filing a protest or appeal is due to circumstances beyond your control. . . .

At the time, Ms. Ontiveros was out-of-state trying to get her children settled.  Also, she was trying to deal with a new baby, marital issues, and financial matters.  Ms. Ontiveros decided to wait until she returned to Alaska to address the matter.  She returned to Alaska on May 4, 2000 and filed an appeal the following week on May 10, 2000.

Voluntary Quit/Fraud/Overpay Issues

(See Conclusion and Decision)

PROVISIONS OF LAW

AS 23.20.379 provides, in part:
(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; . . .

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095 provides, in part:


(a)
A disqualification under AS 23.20.379(a) and (b) remains in effect for six consecutive weeks or until terminated under the conditions of AS 23.20.379(d), whichever is less.  The disqualification will be terminated immediately following the end of the week in which a claimant has earned, for all employment during the disqualification period, at least eight times his weekly benefit amount, excluding any allowance for dependents.  The termination of the disqualification period will not restore benefits denied for weeks ending before the termination.  The termination does not restore a reduction in maximum potential benefits made under AS 23.20.379(c).


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work; . . .

AS 23.20.387 provides, in part:


(a)
An insured worker is disqualified for benefits for the week with respect to which the false statement or misrepresentation was made and for an additional period of not less than six weeks or more than 52 weeks if the department determines that the insured worker has knowingly made a false statement or misrepresentation of a material fact or knowingly failed to report a material fact with intent to obtain or increase benefits under this chapter.  The length of the additional disqualification and the beginning date of that disqualification shall be determined by the department according to the circumstances in each case.


(b)
A person may not be disqualified from receiving benefits under this section unless there is documented evidence that the person has made a false statement or a misrepresentation as to a material fact or has failed to disclose a material fact.  Before a determination of fraudulent misrepresentation or nondisclosure may be made, there must be a preponderance of evidence of an intention to defraud, and the false statement or misrepresentation must be shown to be knowing and to involve a material fact.

AS 23.20.390 provides, in part:


(a)
An individual who receives a sum as benefits from the unemployment compensation fund when not entitled to it under this chapter is liable to the fund for the sum improperly paid to the individual.


(f)
In addition to the liability under (a) of this section for the amount of benefits improperly paid, an individual who is disqualified from receipt of benefits under AS 23.20.387 is liable to the department for a penalty in an amount equal to 50 percent of the benefits that were obtained by knowingly making a false statement or misrepresenting a material fact, or knowingly failing to report a material fact, with the intent to obtain or increase benefits under this chapter.  The department may, under regulations adopted under this chapter, waive the collection of a penalty under this section.   The department shall deposit into the general fund the penalty that it collects.

CONCLUSION

Timely Appeal Issue

"A late appeal may be accepted only if the appellant can show some incapacity, 'be it youth, illness, limited education, delay by the post office, or excusable misunderstanding...' Borton v. Employment Sec. Div., No. IKE-84-620 Civ. (Alaska Superior Ct., 1st J.D., October 10, 1985)"; as cited in Aleshire, Comm'r Dec. 9028559, January 30, 1991.

Ms. Ontiveros was made aware of her appeal rights.  It was within her control to file her appeal at the time she discussed the case with an UI representative or sometime within the prescribed appeal period.  She even delayed filing an appeal after her return to Alaska.  Consequently, Ms. Ontiveros’ appeal cannot be accepted as timely filed.  

Voluntary Quit/Fraud/Overpay Issues

The voluntary quit, fraud, and overpay determinations became final before Ms. Ontiveros filed her appeal.  This Tribunal lacks the authority to address the matters further.

DECISION

The May 10, 2000 appeal is DISMISSED as untimely filed pursuant to AS 23.20.340.  The determinations under appeal are unchanged.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on July 6, 2000.


Doris M. Neal


Hearing Officer

