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TANANA AIR SERVICE

CLAIMANT APPEARANCES:

   
EMPLOYER APPEARANCES:

JUSTIN ESMAILKA 


  
NONE

ESD APPEARANCES:

None

CASE HISTORY
The claimant timely appealed a notice of determination issued on May 12, 2000, which denied benefits pursuant to AS 23.20.379. Benefits were disqualified on the ground that he left his last suitable work voluntarily without good cause, or was discharged for misconduct in connection with the work. 


FINDINGS OF FACT

Mr. Esmailka worked as an airline representative for Tanana Air Service from approximately 1994 through April 22, 2000. He was paid $350.00 per month. He worked a varied schedule, but was generally to be available one hour per day, or whenever a Tanana Air Service airplane was scheduled to arrive in Kaltag. Some days there were no planes, and other days there were up to five planes. It generally depended on the amount of freight or mail scheduled for delivery. Mr. Esmailka earns a living as a heavy equipment operator, and works through Local 302 in Fairbanks.

Tanana Air Service required that Mr. Esmailka use his own vehicles for freight delivery. Beginning in the winter months, Mr. Esmailka used his personal snow machine for freight pick-up and delivery. Beginning in May, when there was no snow on the ground, Mr. Esmailka used his 1986 Dodge truck to meet the planes. He believes he spent approximately $200.00 per month on gas for his truck because gas cost $3.25 per gallon. The airport is approximately one mile from Kaltag. He delivered freight to the Post Office or the store(s). There were some days that daily freight weighed thousands of pounds.

In approximately November 1999, Mr. Esmailka's truck transfer case broke. He believed it was caused by the cold weather Kaltag experienced at that time, and the use of his vehicle for hauling freight when it was cold.  He telephoned the Fairbanks office and spoke with the manager, Fred. He asked Fred whether he could get some help with the cost of putting in a new transfer case. The cost was approximately  $1100. Mr. Esmailka was hoping to receive $200 or a raise, or any help the employer could offer. However, the employer told him that they could not help him with the repairs. Mr. Esmailka replied that the employer might want to look for another representative in Kaltag if he did not have a truck available. 

The next day, Mr. Esmailka called the Galena station to find out when the next plane would arrive.  The pilot in Galena told him that there was a new representative in Kaltag. Mr. Esmailka's brother had been hired for the job one hour after the telephone conversation with Fred in the Fairbanks office. However, Mr. Esmailka was expecting to work, and did not intend to quit working. He was using his snow machine, and expected to work until there was not enough snow on the ground. He did not have money to fix the truck.  When he found out he was no longer employed, he rented out his truck to another airline for the cost of the repairs. He is able to use his truck outside the scheduled flight times of the company.  A new transfer case was placed in his truck in May 2000.

               
PROVISIONS OF LAW

AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the
insured worker



(1)
left the insured worker's last suitable work 




voluntarily without good cause. . . .



(2)
was discharged for misconduct connected with the




insured worker's work. . . .

8 AAC 85.095 provides in part:


(c)
Good cause for voluntarily leaving work under AS 

23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;


(d)
"Misconduct connected with the insured worker's work as used in AS 23.20.379(a)(2), means



(1) a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion;...

8 AAC 85.010 provides in part:


(20)
"discharge" means a separation from work in which the employer takes the action which results in the separation, and the worker does not have the choice of remaining in employment.


CONCLUSION
A discharge, as defined by 8 AAC 85.010(20), is a separation from work in which the employer takes the action, which results in the separation, and the worker does not have the choice of remaining in employment. A voluntary leaving is then a separation from work in which the worker takes the action, which results in the separation, and the worker does have the choice of remaining in employment. The nature of a worker's separation is therefore dependent upon whether the employer or the worker moved to terminate the employment relationship. 

Mr. Esmailka did not intend to quit work with this employer unless and until he was required to use his truck. He did not have the money to repair his truck. The truck was required for the job. He was still able to use his snow machine at the time that he was replaced. Mr. Esmailka did not quit his job, but was discharged when he notified the employer that he needed major repairs on his truck. Mr. Esmailka was discharged when it was learned he would not have a vehicle available for freight delivery.  The truck was used for company business and it was reasonable to request help with the repairs. Therefore, Mr. Esmailka was discharged for reasons other than misconduct in connection with the work. 

DECISION
The determination issued on May 12, 2000, is REVERSED and MODIFIED. Benefits are allowed for the weeks ending April 29, 2000 through June 3, 2000, pursuant to AS 23.20.379(a)(2) on the ground that he was discharged for reasons other than misconduct in connection with the work. The reduction to the claimant's maximum benefit entitlement is restored by three times the weekly benefit amount, and he may be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party.  The Appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and mailed this June 27, 2000, in Juneau, Alaska.







__________________________________







Cynthia Roman







Hearing Officer    

