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STATEMENT OF THE CASE

On May 10, 2000, Ms. Whitworth filed a timely appeal against a notice that she was denied unemployment insurance benefits under AS 23.20.379. The issue before me is whether she was discharged for misconduct connected with her work.

FINDINGS OF FACT

Ms. Whitworth began working for Papadrew Inc., d/b/a Fisherman’s Bend, on November 30, 1999. She last worked on March 26, 2000. At that time, she normally worked 40 hours per week, and earned $8.25 per hour.

Ms. Whitworth attended a Techniques of Alcohol Management (TAM) class on March 26. She was discharged by Glen Lewis, the then manager of Fisherman’s Bend, for disruptive behavior at the class.

Clarence “Butch” Tangney was the class instructor. He testified that

· Ms. Whitworth arrived ten minutes late, which held up the entire class;

· She continually made rude comments during the class, such as “That’s BS,” “That can’t be right,” etc.

· Several of the other people attending the class remarked to Mr. Tangney about Ms. Whitworth’s actions; and

· Ms. Whitworth demanded that she be given her TAM card before everyone else, saying, “This is BS that I can’t get out.”

Mr. Tangney was standing next to Ms. Whitworth when she made the remarks during the class.

Ms. Whitworth testified that

· She arrived at class two minutes early according to the microwave in the class room;

· She did not talk during the class except some side comments to other persons sitting near her;

· She did not make any improper comments; and

· She asked to leave early because of a date she had with a visitor from out of town.

Mr. Lewis testified that

· He first heard of Ms. Whitworth’s actions during the class from two coworkers who also attended the class, and then later heard about it from a third;

· He called Mr. Tangney to confirm what he had heard;

· Since Fisherman’s Bend had paid for the class and her salary during, he felt that it was necessary to discharge her;

· Her actions had damaged the reputation of Fisherman’s Bend;

· He called her into his office to explain why he was discharging her;

· Although he did not ask her for an explanation, she did not deny it; and

· He had never noticed any disruptive actions by Ms. Whitworth while at work.

The State of Alaska requires the TAM class for all persons who sell or handle alcoholic beverages as part of their job. It is a four-hour class, and was scheduled from 2:30 to 6:30 p.m. After the class, there is a test, and, upon successful grading of that test, the person is given a TAM card. Tests are graded and cards issued in the order in which the people taking the class sign in. This process takes about 30 minutes.

Because, according to Mr. Tangney, Ms. Whitworth had arrived late, the class ran late. Ms. Whitworth had made a date to go with her visitor to a movie that began at 7:00 p.m. However, some people were still taking the test at 6:50. Ms. Whitworth, who had finished her test, asked to have it graded and be given her TAM card so that she could make her date with her visitor. Mr. Tangney refused. It was at this time that Ms. Whitworth allegedly made the comment that it was wrong she could not leave.

Ms. Whitworth believes that she was discharged because she thinks she may have cancer. She had asked for insurance forms so that she could come under the company’s medical plan. When she asked Rick Wolfenberger, who by that time had become the manager, for the insurance papers, he told her that medical coverage becomes effective after 120 days. Ms. Whitworth’s 120 days would have been up the week following the week in which she was fired. Ms. Whitworth feels that she was fired because the company did not want her under their medical plan knowing that she may have cancer.

Mr. Wolfenberger contends, in exhibit 8, that Ms. Whitworth was wearing a company T-shirt, and, therefore, was representing the company. Ms. Whitworth contends that she was not wearing a company T-shirt, and so was not representing the company.

STATUTORY PROVISIONS

AS 23.20.379. Voluntary Quit, Discharge for misconduct, and refusal of work.

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker’s work.

. . . .

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095. Voluntary quit, discharge for misconduct, and refusal of work.
(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgement or discretion; or

(2) A claimant’s conduct off the job, if the conduct

(A)
Shows a wilful and wanton disregard of the employer’s interest; and

(B)
either

(i)
has a direct and adverse impact on the employer’s interest; or

(ii)
makes the claimant unfit to perform an essential task of the job.

CONCLUSION

Whether Ms. Whitworth was or was not wearing a company T-shirt is immaterial. She was attending a class paid for by her employer. She was being paid by her employer while attending the class. She was “on the job,” and her actions reflected on her employer. Therefore, her discharge must be considered under sub-paragraph one of the above-cited definition of “misconduct connected with the insured worker’s work.”

When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved. Rednal, Comm'r Dec. 86H‑UI-213, August 25, 1986.

A Hearing Officer must base his decision on a "preponderance of evidence." See e.g. Patterson, Comm'r Dec. 86H-UI-233, 1C Unemp. Ins. Rptr. (CCH), AK ¶8121.28, 10/16/86. "Preponderance of evidence" has been defined as "that evidence which, when fairly considered, produces the stronger impression, and has the greater weight, and is more convincing as to its truth when weighed against the evidence in opposition thereto." Adelman, Comm'r. Dec. 86H-UI-041, 1C Unemp. Ins. Rptr. (CCH), AK ¶8121.25, 5/10/86, citing S. Yamamoto v. Puget Sound Lumber Co., 146 P.861, 863 (WA).PRIVATE 

The testimony here differs between that offered by the employer and that offered by Ms. Whitworth. However, the testimony strongly weighs in favor of the employer. For whatever reason, the class may have started late, but the Tribunal does not believe that it started as late as Mr. Tangney testified. The class takes four hours. The testing and card issuing takes about 30 minutes. It would be reasonable, therefore, for testing to still be going on at 6:50.

Was Ms. Whitworth late? This will never be known. A microwave display is not necessarily an accurate timepiece. Few people, if any, set a microwave to the exact time of the day, and it may not keep accurate time. Most watches are not set to the exact time of the day, and not all keep accurate time. Ms. Whitworth may have been early based on her assumption the microwave was accurate. Mr. Tangney may have started late based on his assumption his watch or whatever timepiece he was using was accurate. But the point here is that, when person attends any function, it is proper that the person arrive well enough before the scheduled time that late people do not disrupt the function.

Was Ms. Whitworth disruptive? Mr. Tangney had no reason to prevaricate in his testimony before this Tribunal. He would receive no value for it, and would only incur a charge of perjury if determined to have prevaricated. Nor does the Tribunal believe that three employees would have reported Ms. Whitworth’s disruptive behavior to Mr. Lewis had there been none. Further, her desire to meet with her friend on time, which is understandable and reasonable, lends weight to the conclusion that she was disruptive in her desire to leave.

Based on the above, it is the finding of the Tribunal that Ms. Whitworth

· Arrived late to the class, although it may not have been as late as Mr. Tangney testified;
· Was disruptive during the class; and
· Was disruptive at the end of the class.
Does this constitute misconduct? The Tribunal holds it did. Ms. Whitworth had a responsibility to take this class if she were to continue working at Fisherman’s Bend. The employer had a reasonable expectation that she would conduct herself in such way that the reputation of Fisherman’s Bend would not be damaged. Ms. Whitworth’s conduct can only be viewed as a “deliberate . . . disregard of standards of behavior that the employer has the right to expect of an employee.”
DECISION

The notice of determination issued in this matter on May 10, 2000 is AFFIRMED. Ms. Whitworth is denied unemployment benefits pursuant to AS 23.20.379. Benefits are denied for the weeks ending March 25 2000 through April 29, 2000. The reduction of Ms. Whitworth’s benefits and ineligibility for extended benefits remain.
APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on July 14, 2000.
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