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CASE HISTORY

Ms. Bowman timely appealed a determination issued on May 17, 2000, that denies benefits pursuant to AS 23.20.379. Benefits were denied on the ground that the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
Ms. Bowman last worked for Servicemaster of MatSu during the period January 4, 1999, through April 8, 2000. She earned $8 per hour for part-time work as a janitor. Ms. Bowman was discharged effective April 10, 2000, for her alleged poor performance and her alleged inability to get along with her supervisors.

Several weeks prior to her discharge, Ms. Bowman was told by her supervisor, Mr. Rohrer, that her hours would be reduced. At first Ms. Bowman thought he was kidding then indicated he could not have her weekend days. That was the last Ms. Bowman heard about a reduction in hours until her boyfriend, Mr. Rigby, received a call from Mr. Rohrer. Mr. Rigby also worked for Servicemaster of MatSu. 

Ms. Bowman did not participate in the call between Mr. Rigby and Mr. Rohrer. Mr. Rigby wanted an explanation on why the hours were being reduced and why Mr. Carr, manager, did not advise of the change. Mr. Rohrer was upset and did not want to talk about it.

Mr. Carr requested Ms. Bowman and Mr. Rigby meet with him on 

April 10 to discuss overall performance and their attitude toward 

Mr. Rohrer. Mr. Carr had received complaints about Mr. Rigby’s and Ms. Bowman’s cleaning. He also believed the two could no longer work with Mr. Rohrer. Mr. Carr opted to discharge both Mr. Rigby and Ms. Bowman.

Ms. Bowman was not aware her job was in jeopardy. She denied ever being told that her performance was substandard. From January through September 1999, her supervisors (Mr. Rohrer and 

Ms. Simpson) met with her and Mr. Rigby to go over inspections about once a month. They discussed areas that needed improvement. Since September, Ms. Bowman had not been told her performance was lacking.

Mr. Carr disputed Ms. Bowman’s contention she had not been told about her performance. He was assured by Mr. Rohrer and Ms. Simpson that inspections had been done and discussions with Ms. Bowman had taken place. Mr. Carr did not present either supervisor as a witness in this hearing.

PROVISIONS OF LAW

AS 23.20.379 provides in part:

     (a)  An insured worker is disqualified for waiting-week credit

          or benefits for the first week in which the insured

          worker is unemployed and for the next five weeks of

          unemployment following that week if the insured worker...

          (2)  was discharged for misconduct connected with

               the insured worker's work.

8 AAC 85.095 provides in part:

     (d)  "Misconduct connected with the insured worker's work" as

          used in AS 23.20.379(a)(2) means

          (1)  a claimant's conduct on the job, if the conduct

               shows a wilful and wanton disregard of the

               employer's interest, as a claimant might show, for

               example, through gross or repeated negligence,

               wilful violation of reasonable work rules, or

               deliberate violation or disregard of standards of

               behavior that the employer has the right to expect

               of an employee; wilful and wanton disregard of the

               employer's interest does not arise solely from

               inefficiency, unsatisfactory performance as the

               result of inability or incapacity, inadvertence,

               ordinary negligence in isolated instances, or good

               faith errors in judgment or discretion....


CONCLUSION
In cases when an employee has been discharged, the employer bears the burden to show misconduct connected with the work. It is well established for unemployment insurance purposes that,PRIVATE 


"When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved." In Rednal, Comm'r Dec. 86H-UI-213, 8/25/86. "'Misconduct' cannot be established on the basis of unproven allegations." "Generally, hearsay evidence if relevant, is sufficient to uphold a finding in absence of an objection." In Sims, Comm'r Decision 84H-UI-007, 1/27/84 quoting Jefferson v. City of Anchorage, 374, P.2d 241 (Alaska 1962); Gregory v. Padilla, 379 P.2d 951 (Alaska 1962).…

Mr. Carr’s hearsay testimony is insufficient to overcome the direct sworn testimony of both Ms. Bowman and Mr. Rigby. Accordingly, the Tribunal concludes Ms. Bowman had not been warned her performance needed improvement, nor has it been shown she was unable to work with her supervisors.

The Tribunal does not dispute the employer’s ability to discharge employees who cannot or fail to meet certain company standards. Mr. Carr may not have had any choice but to discharge Ms. Bowman. However, the reason for her discharge did not amount to misconduct connected with the work.

DECISION
The determination issued on May 17, 2000, is REVERSED. Benefits are allowed for the weeks ending April 15, 2000, through May 20, 2000, if otherwise eligible. The three weeks are restored to her maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on June 16, 2000.
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