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CASE HISTORY

Ms. Hendrix timely appealed a May 9, 2000 determination that denies benefits under AS 23.20.379. The issue is whether the employer discharged her for misconduct connected with her work.

FINDINGS OF FACT

Ms. Hendrix began working for Sam’s Club in Anchorage on June 1, 1995. She was discharged April 24, 2000. At the time work ended, the employer usually scheduled her to work 37.5 hours per week. The employer paid her $14.90 per hour as an Inside Marketer for the company’s bush catalogue.

On April 18, 2000, Mr. Lanehart, an assistant manager, observed Ms. Hendrix in the marketing office with the door closed. She had her feet up on a desk and her eyes closed. He had to enter with a key, as the door was locked, which it does automatically upon being closed. After entering, he walked by her to use a computer and she did not respond. He walked by her again and she told him words to the effect that she was on break. She also told him she was feeling ill. He believed she was sleeping. Further, he checked her time records and saw she had not logged out for a break. Ms. Hendrix was discharged on April 24 for sleeping on the job.

Ms. Hendrix denies she was sleeping on April 18. She admits having her eyes closed and her feet up because she had suffered a dizzy spell. A physician report shows that in late March of this year she was put on medication to treat high blood pressure and anxiety. One of the bottles of medications she brought to the hearing notes the medication may cause drowsiness.

Ms. Hendrix knew she was to clock out for all breaks, but she’d been told in the past not to do so during her last hour of work. The incident on April 18 occurred about 4:15 p.m. She was scheduled to work until 4:30 p.m. Ms. Hendrix had one prior warning about not getting a manager to verify her vehicle mileage before she left the workplace on company business. That occurred on March 9, 2000. Prior to that she had received promotions and raises.

PROVISIONS OF LAW

AS 23.20.379 provides, in part:
(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker . . .

(1) was discharged for misconduct connected with the insured worker’s work.

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095 provides,in part:

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; or

(2) A claimant’s conduct off the job, if the conduct

(A)
shows a wilful and wanton disregard of the employer’s interest; and

(B)
either

(i)
has a direct and adverse impact on the employer’s interest; or

(ii)
makes the claimant unfit to perform an essential task of the job.
CONCLUSION

Even if Ms. Hendrix fell asleep momentarily on April 18, 2000, I do not judge her conduct to have risen to the level of misconduct connected with the work. It does not show a willful or wanton disregard of the employer’s interest, but rather was a one-time occurrence. She was on medication for anxiety and high blood pressure that makes her claim of suffering from dizziness entirely plausible. Her medication also indicates it may cause drowsiness. If she had a prior history of dishonesty or sleeping on the job a different decision might result. Such was not the case however. 

DECISION
The May 9, 2000 determination is REVERSED. Ms. Hendrix is allowed benefits beginning with the week ending April 30, 2000 through the week ending June 3, 2000, and continuing thereafter if she is otherwise eligible. The three-week reduction is restored to her maximum benefit amount. The determination will not jeopardize her eligibility for extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on June 20, 2000.
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Hearing Officer

