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CLAIMANT:
EMPLOYER:
FRED R TAYLOR
EAGLE ISLAND LODGE

ORDER DENYING REOPENING

On May 16, 2000, the Anchorage Call Center issued a notice of determination that denied Mr. Taylor use of earnings from the Eagle Island Lodge (hereafter, “the Lodge”). The Call Center held that Mr. Taylor had worked for the Lodge in a self-employment/contract capacity. Mr. Taylor appealed this determination on May 19.

On June 1, the Appeal Tribunal mailed notices of hearing to Mr. Taylor, the Lodge, and Employment Security Tax (hereafter, “ES Tax”). The Tribunal scheduled the hearing for June 20 at 9:00 a.m. The notice of hearing gave the following instructions:

1. As soon as you receive this notice, you must call the appropriate LOCAL number listed below. . . . If you do not make this call, you and your representatives will miss your hearing.

2. . . . .

3. Carefully read the information on the back of this form. . . . Failure to participate in the hearing may result in an unfavorable decision.

The Lodge did not respond to the notice of hearing.

On June 14, additional documents (exhibit 7) were received from Mr. Taylor. These were copied and mailed to Mr. Taylor, the Lodge, and ES Tax. Because of the number of documents in the exhibit (22 pages) and the shortness of time before the scheduled time of the hearing, the Tribunal also rescheduled the hearing to July 7 at 9:00 a.m. New notices of hearing apprising all parties of the new date were mailed on June 19. The new notices of hearing contained the same instructions as did the first. Again, there was no response from the Lodge.

On June 16, William Milewski, a representative of ES Tax, provided yet more documents (exhibit 8). These were copied and mailed to all interested parties. On July 7, another document from Mr. Taylor was received (exhibit 9). This document was faxed to the Lodge and ES Tax on July 7.

On July 7, at 9:02:11 a.m., the Tribunal printed a copy of screen BB83 from the Division’s computer. This screen, entitled “Appeal Appearances Maintenance”, provides a listing of those persons who have called in responding to the notice of hearing. The screen print establishes that Mr. Taylor and Mr. Milewski had called and provided a telephone number for the hearing. There was no call from the Lodge.

Because Mr. Taylor was the appellant, the Tribunal held the hearing with Mr. Taylor and Mr. Milewski present. After the hearing was concluded, the Tribunal issued a decision on July 18. The Tribunal held that the Lodge had not established that Mr. Taylor was not an “employee.” Therefore, Mr. Taylor’s earnings were “wages” and usable on his monetary determination.

On July 11, the Tribunal received a telephone call from Patty Wright. The details of that call were not recorded. On July 31, the Tribunal received a telephone call from Ken Gill, representing the Lodge. Mr. Gill said

· he felt the Lodge had not been given due process;

· he called Mr. Milewski after he did not receive a call

· Mr. Milewski told him that if he didn’t get a call by 20 minutes after the scheduled time of the hearing, he should forget it because it was all over;

· the Lodge never received the second notice; and

· once they start working at the lodge, they only rarely pick up their mail.

The Tribunal informed Mr. Gill of both the right to request reopening and the right to appeal. The Tribunal explained that a request to reopen would have to be filed within 10 days of the hearing and what Mr. Gill would have to establish to reopen. The Tribunal further explained that Mr. Gill could, in an appeal to the Commissioner, argue on both “due process” and why he felt the decision was wrong. Mr. Gill said he would file an appeal to the Commissioner.

On August 4, the Lodge filed an appeal to the Commissioner of the Department of Labor and Workforce Development. In brief, Mr. Gill writes that

· he had given up an opening day of commercial fishing to attend the hearing on June 20;

· at 9:20, he called Mr. Milewski who told him that if they didn’t hear anything in 15 or 20 minutes to forget the whole thing;

· they had no knowledge of the rescheduling; and

· their fax machine is at their home in Nikiski, 65 miles from the Lodge, and they do not make frequent trips there during July.

The Lodge’s letter was taken as an appeal to the Commissioner. On August 24, the Commissioner remanded the matter to the Tribunal as a request to reopen. It is in this position that this matter is now before this Tribunal.

STATUTORY PROVISIONS

AS 23.20.420. HEARING PROCEDURE AND RECORD.

(a)
Each party shall be promptly given a reasonable opportunity for fair hearing. An appeal tribunal shall inquire into and develop all facts bearing on the issues and shall receive and consider evidence without regard to statutory and common law rules. The appeal tribunal shall include in the record and consider as evidence all records of the department that are material to the issues.

8 AAC 85.153. HEARING PROCEDURES.

(f)
A hearing may be postponed, continued or reopened on the appeal referee's own motion or at the request of an interested party. All requests must explain in detail the reasons for the request. If a party fails to appear in person or by authorized agent at a hearing, the appeal referee may reopen the hearing only if the party failed to appear because of circumstances beyond the party's control. All other requests may be granted only if there is good cause. The following rules apply to requests:

(1) A request for postponement may be either written or oral but must be received by the appeal referee before the hearing starts.

(2) A request for continuance must be made orally to the appeal referee during the hearing.

(3) A request for reopening must be made in writing to the appeal referee and must be delivered or mailed within 10 days after the scheduled date of the hearing. The 10‑day period may be extended for a reasonable period on a showing that the request was delayed as a result of circumstances beyond the party's control.

(4)
If a request for reopening is not allowed, the appeal referee will mail a written ruling and a statement of the right of appeal from that ruling to each party.

(5)
The appeal referee will rule upon requests for continuance or postponement either orally or in writing. The rulings may be contested before the appeal referee at the hearing. If a postponement or continuance is denied, the appeal referee will make a decision on the issue under appeal, and the denial of postponement or continuance may be appealed in an appeal from the referee's decision.

CONCLUSION

Once a notice has been properly mailed to an individual's last known address, the Department has discharged its "notice" obligation. The appellant's asserted failure to receive the notice does not establish cause for an extension of the appeal period. Andrews, Comm'r. Dec. 76H-167, Oct. 8, 1976; aff'd Andrews v. State Dept. of Labor, No. 76-942 Civ. (Alaska Super. Ct. 1st J.D., April 13, 1977). There is a rebuttable presumption that a notice placed in the mail will be timely delivered. Rosser, Comm'r. Dec. 83H-UI-145, June 15, 1983.

The Tribunal is estopped from reopening the hearing in this matter for two reasons. First, the regulation cited above specifies that a hearing can be reopened only on a written request filed within ten days of the date of the hearing, or longer if there was a circumstance beyond control which prevented a timely request.

The Lodge did not file its request to reopen until August 4, nearly a month after the scheduled date of the hearing. This was despite an extensive explanation given by the Tribunal of the ten-day reopening period requirement. No circumstance beyond the Lodge’s control has been shown to extend the request period.

Second, no cause beyond the Lodge’s control for not attending the hearing has been shown. Although Andrews, supra, refers to an extension of the appeal period, the general rule it sets out is applicable here. Once the notice of hearing was mailed to the Lodge’s last known address of record, the Tribunal had discharged its obligation to inform the Lodge of the date and time of the hearing.

Mr. Gill argues that the Lodge did not receive the second notice of hearing. Again, the Court’s decision in Andrews applies. Further, there is nothing that would establish the second notice of hearing was not received at that address. The Lodge’s failure to pick up its mail on a regular basis is not a circumstance beyond its control. Only if it can be shown that some circumstance occurred which prevented or reasonably can be shown to have prevented the delivery of the mail can the presumption of timely delivery be overcome. Whitlock, Comm'r Dec. No. 9229240, March 17, 1993.

Finally, Mr. Gill argues that Mr. Milewski did not tell him the truth when he told Mr. Gill on June 20 that if they did not hear anything in 15 or 20 minutes, “we could forget about the whole thing.” If this is true, the Tribunal is extremely concerned. Mr. Milewski, as a representative of the division, should reasonably know that it takes time for the Appeals Tribunal to issue decisions, particularly in more complicated issues such as this one. In any case, Mr. Milewski’s alleged misstatement was not an issue once the notice of the rescheduled hearing was mailed. The Lodge was, thereby, put on notice that the issue was not over.

However, the Tribunal is also concerned about why Mr. Gill contacted Mr. Milewski. The matter was before the Appeal Tribunal. Mr. Milewski no longer had authority over the matter. The hearing was scheduled initially for June 20, a day Mr. Gill implies he was sitting by the telephone waiting for a telephone call from the Tribunal. Yet, he chose to call Mr. Milewski instead of the Tribunal. In fact, no call was received from the Lodge until four days after the hearing.

In summation, the Lodge’s request to reopen is denied because

1. the request was not filed within ten days of the date of the hearing;

2. no cause beyond control has been shown for filing the request late;

3. the Lodge had received timely notice of both the original hearing and the rescheduled hearing; and

4. the Lodge has not shown any cause beyond control for not appearing at the hearing as scheduled.

DECISION

The Eagle Island Lodge’s request to reopen the hearing is DENIED.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska on August 25, 2000.



Dan A. Kassner



Hearing Officer
