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CASE HISTORY

Mr. Fernandez timely appealed a May 23, 2000, determination that denied benefits under AS 23.20.360 and 505. Benefits were denied or reduced on the ground that he was fully employed or had earnings during the period under appeal. Mr. Fernandez was also denied benefits pursuant to AS 23.20.387 on the ground he misrepresented material facts with the intent to receive unentitled benefits. He was found liable for an overpayment pursuant to AS 23.20.390. 

FINDINGS OF FACT

Mr. Fernandez established an unemployment insurance claim effective April 7, 1997. His weekly benefit amount was $188; his excess earnings amount was $268.66. During the weeks under appeal, Mr. Fernandez had earnings from three different employers. He worked primarily for International SeafoodsA and part-time for Tyson SeafoodB and Alaska Fresh SeafoodC. The employers reported earnings for Mr. Fernandez as follows:


Week Ending
ER Earnings
Clmt Earnings Benefits Paid

 07/05/97

  $204.54A  
    $ 99.30
  $172





    66.38B


  0


 07/19/97
 
   137.94A

      48.00
    76





    91.73B

       0


 07/26/97

   143.87A


  0   
   158


 08/02/97

    53.49A


 48.00
    93





   186.48B


  0


 09/20/97

   299.43A 

249.43        39


 09/27/97

   198.54A


177.90
   188


 10/04/97

   157.92A


 90.60       188





    22.50C


  0


 10/11/97

   241.92A


 30.00
   188


 11/08/97

    96.78A

      72.00       152

Although Mr. Fernandez did not completely agree with the employers’ report of earnings, he was unable to provide any evidence against the reported earnings. He simply indicated he did not recall working the hours reported by the employers.

Exhibits 12 through 17 contain copies of the certification forms completed by Mr. Fernandez for the weeks ending under appeal. Hefillin "" \d "" indicated only one employer (“A”) during each of the weeks worked. The information requires:


If you worked for more than one employer during the week use chart as example for calculating your total wages. Give address and separation information for the employer you last worked for in each week.

Mr. Fernandez did not provide the wage information for employers 

“B” and “C” because he only worked there part-time. He fillin "" \d ""signed each form that contains the certification above hisfillin "" \d "" signature that reads:

I certify that I have made no false statements and I have withheld no material facts in connection with this claim. I understand the law provides penalties for both. I have read the instructions in both parts of my Claimant Handbook.

Mr. Fernandez does not speak nor read English. He relied on a friend to help him with his unemployment and the friend read each question to Mr. Fernandez before the forms were signed and submitted. Mr. Fernandez admits the employer informs its laid off employees about filing for unemployment insurance. Employer “A” provides bi-weekly listings of daily hours worked for each of its employees. Mr. Fernandez contends he did not know about that service of the employer. Employer “B” pays bi-weekly utilizing the same workweek as unemployment insurance.

At the time Mr. Fernandez opened his unemployment insurance claim years, he received a claimant handbook but failed to have anyone read it or explain it to him. His wife understands some English but did not understand unemployment insurance. Mr. Fernandez had no explanation why he did not obtain assistance from the Anchorage Call Center or the local Kodiak Employment Service office.

In 1996, Mr. Fernandez was issued several messages from the ESD that informed him of his obligation to report work and earnings. He did not recall receiving those messages.

PROVISIONS OF LAW

AS 23.20.505 provides in part:

(a) An individual is considered "unemployed" in a week during which the individual performs no services and for which no wages are payable to the individual, or in a week of less than full-time work if the wages payable to the individual for the week are less than one and one-third times the individual's weekly benefit amount, excluding the allowance for dependents, plus $50….

AS 23.20.360 provides in part:PRIVATE 


The amount of benefits, excluding the allowance for dependents, payable to an insured worker for a week of unemployment shall be reduced by 75 percent of the wages payable to the insured worker for that week that are in excess of $50. However, the amount of benefits may not be reduced below zero. If the benefit is not a multiple of $1, it is computed to the next higher multiple of $1. If the benefit is zero, no allowance for dependents is payable….

AS 23.20.387 provides in part:


(a)
An insured worker is disqualified for benefits for the week with respect to which the false statement or misrepresentation was made and for an additional period of not less than six weeks or more than 52 weeks if the department determines that the insured worker has knowingly made a false statement or misrepresentation of a material fact or knowingly failed to report a material fact with intent to obtain or increase benefits under this chapter. The length of the additional disqualification and the beginning date of that disqualification shall be determined by the department according to the circumstances in each case.


(b)
A person may not be disqualified from receiving benefits under this section unless there is documented evidence that the person has made a false statement or a misrepresentation as to a material fact or has failed to disclose a material fact. Before a determination of fraudulent misrepresentation or nondisclosure may be made, there must be a preponderance of evidence of an intention to defraud, and the false statement or misrepresentation must be shown to be knowing and to involve a material fact….

AS 23.20.390 provides in part:


(a)
An individual who receives a sum as benefits from the unemployment compensation fund when not entitled to it under this chapter is liable to the fund for the sum improperly paid to the individual….

(f) If addition to the liability under (a) of this section for the amount of benefits improperly paid, an individual who is disqualified from receipt of benefits under AS 23.20.387 is liable to the department for a penalty in an amount equal to 50 percent of the benefits that were obtained by knowingly making a false statement or misrepresenting a material fact, or knowingly failing to report a material fact, with the intent to obtain or increase benefits under this chapter. The department may, under regulations adopted under this chapter, waive the collection of a penalty under this section. The department shall deposit into the general fund the penalty that it collects….

CONCLUSION

The record establishes that Mr. Fernandezfillin "" \d "" failed to report work and earnings during the period under appeal. Hefillin "" \d "" is liable for the overpayment as a result of earned wages. For the weeks he had wages in excess of $268.66, Mr. Fernandez was fully employed and not eligible for benefits.

Mr. Fernandez’sfillin "" \d "" contention that he did not fraudulently withhold material facts for the weeks in question is without basis. The question on the claim certification form is clear and unambiguous--"Did you work for any employers...?" Although 

Mr. Fernandez does not understand English, he failed to seek the assistance of a qualified representative of unemployment or even get help from his employer at the time he filed.

Further, Mr. Fernandez had been placed on notice in 1996 when he received messages about work and earnings reporting. He failed to provide accurate information that was required to ensure proper payment of benefits. In Thalmann, Comm'r Dec. No. 95 0034, 

May 30, 1995, the Commissioner states in part:


AS 23.20.387 specifies that "Before a determination of fraudulent misrepresentation or nondisclosure may be made, there must be a preponderance of evidence of an intention to defraud, and the false statement or misrepresentation must be shown to be knowing and to involve a material fact." In this case the evidence of misrepresentation derives from the claim certifications submitted for twelve weeks on which the claimant reported no earnings or work. She then certified that her answers were true and correct when she signed each form. In Charron v. SOA, Department of Labor, 3PA 92-208 CIV, Superior Court, February 23, 1993, the court states in part:



A fact is "material" for purposes of unemployment misrepresentation "if it is relevant to the determination of a claimant's right to benefits; it need not actually affect the outcome of that determination," citing Meyer v. Skline Mobile Homes, 589 P.2d 89, 95 (Idaho 1979).  The fact of part-time employment which [the claimant] failed to report is clearly a material fact for purposes of AS 23.20.387.…



[The claimant] knew he was working part-time and failed to even mention this fact.  The circumstantial evidence showed that this omission was "knowingly" because [the claimant] did not report the earnings later . . . Proof beyond a reasonable doubt is not required. A preponderance of evidence standard governs.  Direct proof of intent to defraud is not required. Taylor v. Department of Employment, 647 p.2d 1 (Utah 1982).…


We have previously held that a presumption of intent to defraud arises on the basis of the falsified claim itself.  In re Morton, Comm'r Decision 79H-149, Sept. 14, 1979.  Simply asserting that a mistake or oversight occurred does not rebut this presumption. If we were to allow such excuse, the fraud provision of the statute would become meaningless….

Mr. Fernandez knew or should have known to report accurately all wages earned for each week filed. Therefore, he knowingly withheld material information with the intent to obtain unentitled benefits. Mr. Fernandez is liable for the overpayment, including the penalty amount.fillin "" \d ""

DECISION
The determination issued on May 23, 2000fillin "" \d "", is MODIFIEDfillin "" \d "". Benefits are deniedfillin "" \d "" pursuant to AS 23.20.505 (full-employed) for the weeks ending July 5, 1997, and September 20, 1997fillin "" \d "". Benefits are reduced pursuant to AS 23.20.360 (partial work/earnings) for the weeks ending July 19, 1997, through August 2, 1997, September 27, 1997, through October 11, 1997, and November 8, 1997.

Benefits are denied pursuant to AS 23.20.387 (fraud and misrepresentation) for the weeks ending July 5, 1997, July 19, 1997, through August 2, 1997, September 20, 1997, through 

October 11, 1997, November 8, 1997, and May 27, 2000, through 

May 19, 2001. fillin "" \d ""

fillin "" \d ""

fillin "" \d ""
Mr. Fernandez remains liable for the overpayment pursuant to 

AS 23.20.390 in the amount of $1793fillin "" \d "", including penalties.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the

Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on June 20, 2000.

                                  Jan Schnell, Hearing Officer

