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CASE HISTORY

Mr. Andreanoff timely appealed a determination issued on May 17, 2000, that denies benefits pursuant to AS 23.20.379. The issue is whether the claimant voluntarily left suitable work without good cause. He was further denied under AS 23.20.387 on the ground he knowingly withheld material information with the intent to receive unentitled benefits.

The determination also denied Mr. Andreanoff’s benefits pursuant to AS 23.20.360 and 505 on the grounds he had earnings or was fully employed. He was found liable for an overpayment pursuant to 

AS 23.20.390.


FINDINGS OF FACT
Mr. Andreanoff worked for Omni Enterprises, Inc. in Aniak during the period January 21, 1999, through May 8, 1999. He earned $7 per hour for work as a clerk/stocker. Mr. Andreanoff quit in late May to relocate to Sleetmute.

At the time of his hire, Mr. Andreanoff worked full-time. At one point, he returned from Anchorage on his days off and discovered he had been reduced to on-call work. After May 8, he was not called to work for several weeks. It was then that Mr. Andreanoff decided to move to Sleetmute. He informed his employer that he would no longer be available for on-call work due to his decision to move. 

Mr. Andreanoff left Aniak several days later.

Mr. Andreanoff paid about $900 per month for rent and utilities in Aniak. He was going in the hole by not working full-time. 

Mr. Andreanoff’s father called in May to advise a job would be opening in late June in Sleetmute. When his father agreed to provide a boat to move the family from Aniak, Mr. Andreanoff decided to quit. He wanted to be in Sleetmute for at least a month so he would have a better chance at getting the new job.

While in Sleetmute, Mr. Andreanoff and his family lived in a tent. They had no rent or utility expenses. The job he had hoped for did not come about. Mr. Andreanoff remained in Sleetmute to rebuild his grandmother’s home (at his expense).

Mr. Andreanoff established an unemployment claim year effective December 23, 1998. His weekly benefit amount was $86; his excess earnings amount was $164.66. Mr. Andreanoff did not dispute the contention he was issued a claimant handbook that provided information about unemployment insurance.

Shortly after beginning his work with Omni, Mr. Andreanoff reported his work and earnings for the weeks ending January 23 and 30, 1999, and February 13, 1999, through May 8, 1999. Except for the weeks ending April 17 and May 8, his reported earnings matched or were greater than those reported by the employer. 

For the week ending April 17, Mr. Andreanoff reported earnings of $28 when he actually earned $52.50. For the week ending May 8, he reported $154 when he actually earned $199.50. Mr. Andreanoff under-reported his earnings for the weeks ending April 3 and May 1.

Mr. Andreanoff filed for the weeks ending May 8 through June 19 by utilizing the Employment Security Division’s electronic filing system (by phone). His wife did the actual calling and filing by using Mr. Andreanoff’s PIN number. For the weeks ending April 17 and May 8, Mr. Andreanoff reported he was on-call (Exhibits 12 

and 13). After those dates, Mr. Andreanoff reported no work or earnings.

During the hearing, Mr. Andreanoff admitted he knew he was to report any work separations while filing for unemployment. He did not report the Omni work separation because he needed the money for gas to get to Sleetmute. Exhibit 34 contains a copy of 

Mr. Andreanoff’s “Issue/Adjudication List” that indicates he had been denied benefits in 1996 for voluntarily leaving work.

Mr. Andreanoff received $948 in benefits for the weeks ending 

May 15 through June 19, 1999. He also received $80 for the week ending May 8 and $158 for the week ending April 17.


PROVISIONS OF LAW
AS 23.20.360 provides in part:PRIVATE 


The amount of benefits, excluding the allowance for dependents, payable to an insured worker for a week of unemployment shall be reduced by 75 percent of the wages payable to the insured worker for that week that are in excess of $50. However, the amount of benefits may not be reduced below zero. If the benefit is not a multiple of $1, it is computed to the next higher multiple of $1. If the benefit is zero, no allowance for dependents is payable….

AS 23.20.505 provides in part:


(a)
An individual is considered "unemployed" in a week during which the individual performs no services and for which no wages are payable to the individual, or in a week of less than full-time work if the wages payable to the individual for the week are less than one and one-third times the individual's weekly benefit amount, excluding the allowance for dependents, plus $50....

AS 23.20.387 provides in part:


(a)
An insured worker is disqualified for benefits for the week with respect to which the false statement or misrepresentation was made and for an additional period of not less than six weeks or more than 52 weeks if the department determines that the insured worker has knowingly made a false statement or misrepresentation of a material fact or knowingly failed to report a material fact with intent to obtain or increase benefits under this chapter. The length of the additional disqualification and the beginning date of that disqualification shall be determined by the department according to the circumstances in each case.


(b)
A person may not be disqualified from receiving benefits under this section unless there is documented evidence that the person has made a false statement or a misrepresentation as to a material fact or has failed to disclose a material fact. Before a determination of fraudulent misrepresentation or nondisclosure may be made, there must be a preponderance of evidence of an intention to defraud, and the false statement or misrepresentation must be shown to be knowing and to involve a material fact….

AS 23.20.390 provides in part:


(a)
An individual who receives a sum as benefits from the unemployment compensation fund when not entitled to it under this chapter is liable to the fund for the sum improperly paid to the individual….


(f)
If addition to the liability under (a) of this section for the amount of benefits improperly paid, an individual who is disqualified from receipt of benefits under AS 23.20.387 is liable to the department for a penalty in an amount equal to 50 percent of the benefits that were obtained by knowingly making a false statement or misrepresenting a material fact, or knowingly failing to report a material fact, with the intent to obtain or increase benefits under this chapter. The department may, under regulations adopted under this chapter, waive the collection of a penalty under this section. The department shall deposit into the general fund the penalty that it collects….

8 AAC 85.380 provides:PRIVATE 

(a) A disqualification under AS 23.20.387 begins with the week in which the department makes the determination of disqualification, and may not exceed 52 weeks. The period of disqualification is at lest six weeks for each week affected by the false statement, misrepresentation, or failure to report a material fact. Additional weeks of disqualification will be imposed if the circumstances of the case require an increased penalty….

AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause….

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1) leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work….


CONCLUSION
The record establishes Mr. Andreanoff left his job with Omni to relocate to Sleetmute where he hoped to get a job. He also was not required to pay rent or utilities in Sleetmute, which removed him from a financially draining situation in Aniak.

An individual who leaves work for new work that offers better wages, hours, or working conditions must have a definite offer of work and must not leave the existing work too soon. In this case, Mr. Andreanoff did not have a definite offer of work and left a month before the work was to begin. However, he left a situation that required he expend $900 just on rent and utilities with 

his on-call employment that did not have a set income. His move to Sleetmute offered him a lower cost of living situation that was more affordable for his family. Therefore, his decision to leave Aniak to relocate to Sleetmute was for good cause.

There is no dispute Mr. Andreanoff had work and earnings during the weeks ending April 17 and May 8. He remains liable for the overpayment as a result of his earnings (week ending April 17) and being fully employed (week ending May 8).

Mr. Andreanoff had no logical reason for not reporting his Omni work separation in May 1999. He knew he should have reported it, yet concealed that information from the Department. Although 

Mr. Andreanoff would have been eligible for benefits pursuant to 

AS 23.20.379, his eligibility does not make him immune to the penalties found at AS 23.20.387. In Ramos, Comm’r Dec. No. 99 2700, March 9, 2000, the Commissioner states in part:

In ESD v. Marsha Spafard and Jeffrey Krum, Op. No. 89, (Alaska July 2, 1981)1C CCH (Unemp. Ins. Repts.) AK ¶ 8083, the Alaska Supreme Court reversed the Superior Court and reinstated a Department decision that provides false statements of material facts on claim forms mandate imposition of fraud penalties even if the claimant would suffer no penalty if she had truthfully answered the questions on her claim forms. The Supreme Court held,


We hold that the legislature intended to deny benefits to claimants who falsified material facts, regardless of whether the claimants would have received benefits if they gave accurate information. The statute would otherwise have no real purpose, and the legislature has acted to remove any ambiguity by enacting AS 23.20.387.

We understand that decision to mean the claimant in this case is liable for fraud penalties just because of the fact he falsely answered that he had not worked in eleven weeks when he was working….

Mr. Andreanoff withheld his Omni work separation with the intent to receive benefits that he might not have been eligible for. The regulation cited above provides for a penalty for each week affected by the misrepresentation. Because AS 23.20.379 provides for a six-week disqualification if a worker leaves work without good cause, the penalties imposed against Mr. Andreanoff as a result of the work separation were properly applied.

However, the actual work separation date is not known. Before the six-week denial period and the final overpayment amount can be established, the Employment Security Division (ESD) must obtain more accurate information from Omni.

DECISION
The determination issued on May 17, 2000, is MODIFIED. Benefits are denied pursuant to AS 23.20.505 for the week ending May 8, 1999. Benefits are reduced pursuant to AS 23.20.360 for the week ending April 17, 1999.

Benefits are allowed pursuant to AS 23.20.379 for the weeks ending May 15, 1999, through June 19, 1999, if otherwise eligible. The three weeks are restored to the claimant’s maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits. 

Benefits are denied pursuant to AS 23.20.387 for the weeks ending May 20, 2000, through January 20, 2001.

The issue of Mr. Andreanoff’s period of disqualification, pursuant to AS 23.20.387, that coincides with the six-week disqualification found under AS 23.20.379, is REMANDED to the ESD for further investigation. If the ESD is unable to determine the actual date the work separation notice was given, the ESD is to use a late-May 1999 date that follows this decision as close as possible. Until that redetermination is issued, benefits are denied for the weeks ending May 15, 1999, through June 19, 1999.

Mr. Andreanoff’s liability for the overpayment is REMANDED to the ESD for recalculation in keeping with this decision and its own redetermination.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on June 13, 2000.








Jan Schnell








Hearing Officer

