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CLAIMANT

JERRY FULKERSON

CLAIMANT APPEARANCES
Jerry Fulkerson

ESD APPEARANCES
None

CASE HISTORY

Mr. Fulkerson timely appealed a determination issued May 23, 2000 that denied benefits under AS 23.20.378.  The determination held Mr. Fulkerson was not available for work while self-employed.

FINDINGS OF FACT

Mr. Fulkerson established an initial claim for unemployment insurance benefits effective January 4, 2000. His weekly benefit amount is $100 plus dependents allowance. The excess earnings amount is 183.33.

Mr. Fulkerson is the proprietor of Gerry's Home Improvement. He has operated the business for approximately ten years. He is a carpenter by trade and is willing to do any type of construction work other than plumbing and electrical work. He generally works for himself, or other contractors. Construction work in Juneau is seasonal, and Mr. Fulkerson did not work for himself or anyone else from weeks ending January 8, 2000 to May 13, 2000. On May 15, 2000, Mr. Fulkerson did become self-employed. He was fully self-employed beginning May 15, 2000, so he quit filing for benefits at that time. 

The Alaska Employment Service, Veteran Representative, Stan Lehman registered Mr. Fulkerson for carpentry work. However, there was no work available, and Mr. Fulkerson was not referred to any positions. Ms. Becky Martin testified on behalf of Mr. Fulkerson. Ms. Martin works for the Alaska Employment Service, and she is aware that Mr. Fulkerson registered for work, visited with Mr. Lehman, and looked for work over the telephone. 

Mr. Fulkerson is willing to work for other employers as a carpenter or construction worker.  He contends that he is continuously looking for work, and did work for himself from May 15 to May 19, 2000. He earned $667 during that week, and reported the earnings to the division. He was not paid benefits during that week. He has not filed for unemployment insurance benefits since week ending May 20, 2000, because he has been employed on various jobs that lasted for various lengths of time. 

PROVISIONS OF LAW

AS 23.20.378 provides, in part:


(a)
An insured worker is entitled to receive waiting‑week credit or benefits for a week of unemployment if for that week the insured worker is able to work and available for suitable work.  An insured worker is not considered available for work unless registered for work in accordance with regulations adopted by the department....

8 AAC 85.350 provides, in part:


(b)
A claimant is considered available for suitable work for a week if the claimant



(1)
registers for work as required under 8 AAC 85.351;



(2)
makes independent efforts to find work as directed under 8 AAC 85.352 and 8 AAC 85.355;



(3)
meets the requirements of 8 AAC 85.353 during periods of travel;



(4)
meets the requirements of 8 AAC 85.356 while in training;



(5)
is willing to accept and perform suitable work, which the claimant does not have good cause to refuse;



(6)
is able, for the majority of working days in the week, to respond promptly to an offer of suitable work; and



(7)
is available for a substantial amount of full-time employment.

CONCLUSION

The Alaska Employment Security Division Benefit Policy Manual AA 415.05 (October 1999) states, in part:

Involvement in self-employment is disqualifying under the availability provisions to the extent that it removes the claimant from the labor force; that is, to the extent that it lessens the person's ability to seek or accept gainful employment with employers.

Example: Bernice Ivers (97 0684, April 11, 1997) operated a bed and breakfast as self-employment which she was not willing to abandon for full-time work....

“In determining whether or not a self-employed individual is available for work several factors must be considered: (1)  Availability for regular employment, (2) hours per week devoted to self-employment, (3) net income, (4) nature of regular employment, (5) whether he engages in self-employment during the course of regular employment, and (6) efforts to seek work in his regular line.”  (Rader, 79H-33, May 4, 1979)

In Tobin, Comm'r Decision No. 94 9507, March 8, 1995, the Commissioner of Labor stated, in part:


The claimant argues that his seeking self-employment should satisfy the requirement of a work search as it would get him off "the unemployment rolls."  While that may be true, we have long held that the unemployment program is not intended to protect those who go into self-employment ventures. In Williams, Comm'r Rev. 82H-UI-044, March 26, 1986....

Mr. Fulkerson was willing to begin work for any employer during the period January 8, 2000 through May 15, 2000. However, during the week ending May 20, 2000, he was employed within his own business. He has been continuously self-employed with various jobs since that time, and he stopped filing for unemployment insurance benefits. He is willing to work for other employers, and has in the past.  During week ending May 20, 2000, it is not credible that Mr. Fulkerson was available for work with other employers as he was fully employed in his own business. It is unlikely that Mr. Fulkerson would have immediately stopped work with his own company midway through completion, had he been offered work with another employer. I do not believe he was immediately available to accept a job with another employer during that week.  Therefore, benefits remain denied for availability reasons for that week.

Mr. Fulkerson worked and earned wages in the amount of $667 during week ending May 20, 2000. 

DECISION

The May 23, 2000 determination is MODIFIED.  Benefits are denied for week ending May 20, 2000, under AS 23.20.378. The fully employed issue detected during the hearing process is REMANDED to the Alaska Employment Security Division for fact-finding and adjudication under AS 23.20.505.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska, on June 23, 2000.


Cynthia Roman


Hearing Officer

