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STATEMENT OF THE CASE

On June 1, 2000, Mr. Garcia timely appealed a notice of determination in which his benefits were reduced under AS 23.20.360 and denied under AS 23.20.379 and 387. The determination also held him liable for the repayment of benefits and the payment of a penalty under AS 23.20.390. The issues before the Tribunal are whether Mr. Garcia

· earned wages during the weeks claimed;

· was discharged for misconduct connected with his work;

· knowingly made a false statement or misrepresentation in connection with his claim; and

· is liable for the repayment of benefits and the payment of a penalty.

FINDINGS OF FACT

On March 31, 1997, Mr. Garcia filed a new claim for unemployment benefits. The Employment Security Division (hereafter “the Division”) determined that Mr. Garcia was eligible to receive $124.00 in regular benefits, plus an amount for three dependents. Mr. Garcia filed and received benefits at least for the weeks ending May 3, 1997 through August 1, 1998.

As part of its on-going work, Benefit Payment Control mailed Wage Earnings Audit forms to both Cook Inlet Processing and Dragnet Fisheries Company. These forms asked for the number of hours and wages earned by Mr. Garcia. Both companies responded and included copies of Mr. Garcia’s time cards. Exhibits 5, 6, and 7. On page 1 of exhibit 5, Cook Inlet Processing also certified that Mr. Garcia had been discharged after May 31, 1997 because he was “drunk at work.” On page 7 of exhibit 5, Cook Inlet Processing elaborated, saying that Mr. Garcia was “intoxicated, crawling into a tent not his.” Cook Inlet Processing, according to its statement, has a policy against alcohol on its property.

A review of the claim certifications by Mr. Garcia and the various documents submitted by the two companies show the following:

Week-Ending Date
Claimant

Reported Wages
Employer Reported Wages
Name of

Employer

May 3, 1997

$ 78.00

$81.42
CIP*

May 31, 1997

00.00

86.28
CIP

July 12, 1997

00.00

96.85
DF

July 19, 1997

00.00

238.88
DF

July 26, 1997

00.00

514.88
DF

August 2, 1997

00.00

273.65
DF

August 9, 1997

00.00

178.10
DF

April 18, 1998

00.00

99.12
CIP

April 25, 1998

00.00

217.95
CIP

July 18, 1998

60.00

126.30
CIP

July 25, 1998

78.00

89.43
CIP

August 1, 1998

84.00

88.35
CIP

*CIP = Cook Inlet Processing

**DF = Dragnet Fisheries

Benefit Payment Control, based on this information, held that Mr. Garcia was liable for the overpayment of all weeks where Mr. Garcia’s report of earnings did not equal the amount reported by the companies. Benefit Payment Control also held Mr. Garcia had fraudulently filed for benefits for all weeks except the weeks ending May 3, 1997 and July 18, 25, and August 1, 1998. Finally, Benefit Payment Control held that Mr. Garcia had been discharged for misconduct connected with his work.

Mr. Garcia worked for Cook Inlet Processing from January 12 to May 31, 1997 and from March 3 to August 23, 1998. He worked for Dragnet Fisheries from July 11 to August 9, 1997.

When working for Cook Inlet Processing, Mr. Garcia would work on-call. On May 31, he was not called to work. He tried calling in a couple times. He spoke to the secretary who told him work was slow, and they would call him when work was available. Mr. Garcia had been partying with friends (co-workers) the night of May 31. Some of the workers lived in tents, but he lived about two miles from the camp. He does not recall, as of the time of the hearing, trying to crawl into somebody’s tent. He was intoxicated that night, along with his friends, but he never went to work intoxicated, and his supervisor, Dante, did not tell him that he was fired. No evidence was introduced about the other employees—whether any of them were intoxicated, and, if so, whether they were discharged.

On his claim for the week ending May 31, 1997 (exhibit 8, page 3), Mr. Garcia did not report that he had worked for Cook Inlet Processing. He could not, at the time of the hearing, recall why he would not have reported his work and earnings.

While working for Dragnet Fisheries, a friend of Mr. Garcia’s would fill out Mr. Garcia’s claim certifications. Mr. Garcia does not read, write, speak, or understand all but a little English. His friend, Antonio (last name unk.) did not read the questions on the certifications to him. Antonio only told him that this is the way he completes his claim certifications. Mr. Garcia signed the claims, certifying to the accuracy of them.

STATUTORY PROVISIONS

AS 23.20.360. Earnings deducted from weekly benefit amount.

The amount of benefits, excluding the allowance for dependents, payable to an insured worker for a week of unemployment shall be reduced by 75 percent of the wages payable to the insured worker for that week that are in excess of $50. However, the amount of benefits may not be reduced below zero. If the benefit is not a multiple of $1, it is computed to the next higher multiple of $1. If the benefit is zero, no allowance for dependents is payable.

AS 23.20.379. Voluntary Quit, Discharge for misconduct, and refusal of work.

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker’s work.

. . . .

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095. Voluntary quit, discharge for misconduct, and refusal of work.
(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1)
a claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion.

(2)
a claimant’s conduct off the job, if the conduct

(A)
shows a wilful and wanton disregard of the employers interest; and


(B)
either

(i)
has a direct and adverse impact on the employer’s interest; or

(ii)
makes the claimant unfit to perform an essential task of the job.

AS 23.20.387. Disqualification for misrepresentation.

(a)
An insured worker is disqualified for benefits for the week with respect to which the false statement or misrepresentation was made and for an additional period of not less than six weeks or more than 52 weeks if the department determines that the insured worker has knowingly made a false statement or misrepresentation of a material fact or knowingly failed to report a material fact with intent to obtain or increase benefits under this chapter. The length of the additional disqualification and the beginning date of that disqualification shall be determined by the department according to the circumstances in each case.

(b)
A person may not be disqualified from receiving benefits under this section unless there is documented evidence that the person has made a false statement or a misrepresentation as to a material fact or has failed to disclose a material fact. Before a determination of fraudulent misrepresentation or nondisclosure may be made, there must be a preponderance of evidence of an intention to defraud, and the false statement or misrepresentation must be shown to be knowing and to involve a material fact.

AS 23.20.390. Recovery of improper payments; penalty.
(a)
An individual who receives a sum as benefits from the unemployment compensation fund when not entitled to it under this chapter is liable to the fund for the sum improperly paid to the individual.

CONCLUSION

Exhibit 5, page 1 shows a pattern of intermittent work, establishing that Mr. Garcia was working on-call. No representative from Cook Inlet Processing appeared to give testimony regarding Mr. Garcia’s separation from his work. Mr. Garcia spoke with the secretary, who told him they would call him when work was available. Mr. Garcia strongly denies ever having gone to work drunk. He cannot recall crawling into somebody’s tent. He was intoxicated that evening, but that does not, by itself, establish that he had crawled into somebody’s tent. There is no evidence of the discharge of other employees, who were also partying, and, by implication, were also intoxicated.

The Tribunal does not condone having alcohol on a company’s property if that is against the company’s policy. However, without further evidence, it is not possible to conclude that Mr. Garcia was discharged from his employment, or if he was discharged that it was for misconduct connected with his work. The Tribunal holds that Mr. Garcia was not discharged from his employment for reasons of misconduct connected with his work. Because he was not discharged for misconduct and it has not been established that he was not laid off, the Tribunal further holds that Mr. Garcia did not commit fraud in not reporting his separation.

Moving to the issue of misrepresentation, the main question in this matter is whether a person can be held to have fraudulently filed for benefits if the person does not understand English. The Tribunal has been unable to locate any Alaska precedent that covers this question. However, the Tribunal has located the following cases from other states.

Precedent Cases

Before 1980, Section 1257(a) of the California Unemployment Insurance Code provided for the disqualification of a claimant if he wilfully made a false statement or wilfully failed to report a material fact to obtain benefits. Under that statute, the California Employment Development Department (hereafter, “the EDD”) ruled a claimant’s “inability to read or write English does not excuse this false statement (that he did not work or earn wages)” Carrera, CA. Precedent Benefit Decision 60 (P-B-60), December 9, 1969.

In Perez, P-B-D 379, (CA., March 7, 1978), a daughter completed claim forms for her mother and did not report an offered job. The daughter did not tell her mother about the job offer. The Appeals Board held that an agency relationship was established through the conduct of the parties and that the claimant, as principal, was bound by the acts of her daughter. An inability to understand or write the English language was held not an excuse. Summary of case in Steblina, P-B-418 (CA., January 6, 1981).
In 1980, the California legislature amended the code to require “actual knowledge of the falsity” of a false statement or misrepresentation. By doing so, the legislature expressly overruled CA. P-B-379.

In Steblina, supra, the Appeals Board considered a case remarkably similar to the case under appeal here. The claimant was a carpenter of Ukrainian extraction, and could not read or write English. He had a fellow carpenter complete his claim certifications. The Appeals Board held, considering the statutory amendment, that


By declaring that actual knowledge of falsity is a necessary element in benefit preclusion cases under the above statute, the legislature has chosen to provide a shield for those claimants whose ignorance, illiteracy or unfamiliarity with fine points of law, innocently exposes them to forfeiture of unemployment insurance benefits.


In this case, the claimant’s agent was a fellow carpenter unknown to the claimant by name. The claimant cannot read or write English. Under the circumstances we find the claimant did not make a false statement with actual knowledge of the falsity thereof . . ..”

In Ruiz, P-B-474, (CA, December 15, 1992), the Appeals Board hemmed in the interpretation of “actual knowledge of the falsity thereof.” In this case, the Hispanic claimant, who could not read or write English, hired an agent to complete his claim certifications, merely telling the agent that he wanted to get unemployment benefits. He did not tell the agent that he had been unable to work for a period of time. He had previously watched a movie in Spanish that explained he had to be able to and available for work, and that he could not collect unemployment and disability insurance at the same time.

In denying benefits, the Appeals Board, in Ruiz, held that prior precedent benefit decisions had interpreted the amended statute too broadly—that a claimant could be shielded from violating the code simply by asserting he or she does not speak English. In denying benefits, the Appeals Board held “. . . using an agent should not protect a claimant from disqualification in situations where the false statement arises directly out of the claimant’s lack of attention and failure to disclose the truth to the agent. Such action amounts to a reckless disregard for the truth.”

In a Washington case, the Appeal Tribunal held that while there was some question as to how much English the claimant understood, it was found that the degree of inability established by the record, together with the false information from his friends upon which he relied, precluded a finding of intentional wrongdoing, and resulted in a conclusion that misrepresentation was not shown. Carantit, App. Trib. Dec. 6-13851-R (WA, February 23, 1988), aff’d Rolando M. Carantit v. ESD, Superior Court, Kent County, Dec. 87-2-03494-I, (WA., April 8, 1988), digested in Unemp. Ins. Rptr. (CCH), WA ¶8977.37.

In a Mississippi case, a claimant failed to report work and earnings on his claims. Because he was illiterate, he would get other people to read the forms to him and write down his answers. Sometimes there were errors on the claims, and the unemployment office would send the forms back to him. The claimant would then get more help to ensure he did it right. Three times previously the claimant had been held to have filed claims fraudulently. The Mississippi Supreme Court affirmed the conclusion that the claimant had received benefits this fourth time fraudulently. The Court stated that the claimant told the people who completed his forms what income he had received, that the prior disqualifications “should have impacted upon him,” and, therefore, he had to have knowingly withheld information.  James Holliday v. MESC, Dec. 93-CT-1350-SCT, (MS, December 12, 1996).

Discussion

An agency relationship exists where one person acts for another with that other person’s knowledge and authority. Generally, the actions of the agent are binding on the principal. In this case, Antonio acted as Mr. Garcia’s agent in the completion of the forms. However, Mr. Garcia did not give the information to Antonio. Mr. Garcia merely asked Antonio to complete the forms for him, and Antonio did so, the same way he always completed his forms.

The various cases cited above divide into two sharp sides. Either illiteracy and a lack of fluency in English do not affect the outcome, or they do. The question here is what does Alaska law provide. As noted, the Tribunal has been unable to locate any cases dealing with the subject. However, the statute under consideration requires a finding that “the false statement or misrepresentation must be shown to be knowing.”

In Ruiz, supra, the California Appeals Board cited a California Appeals Court decision in saying, “Knowledge of the falsity may be established by a showing either the declarant had actual knowledge of the falsity, lacked an honest belief in its truth, or made the statement carelessly or recklessly in a manner not warranted by the information available to the declarant (Wishnick v. Frye, 11 Cal. App. 2d 926, 930).”

The Tribunal believes that this is a good measurement by which to establish “knowledge” under the Alaska statute. Applying that to this case, Mr. Garcia did not have “actual knowledge of the falsity.” He could not read, write, speak, or understand English. He did not know what Antonio wrote on his claim. Mr. Garcia did not lack an honest belief in the truth of the answers. He trusted Antonio to complete the claims properly, and Antonio told him it was the same way he completed his own claims.

Nor can it be said that he made the statements “carelessly or recklessly.” In Ruiz, supra, pg. 6, the Appeals Board denied benefits because the claimant did not tell his agent that he had been unable to work. His agent, a person hired by non-English speaking claimants to complete claims for them, had no independent knowledge of the claimant and his circumstances. The claimant told him to complete the forms so that he could get benefits. 

As the California Appeals Board summarized in its decision, “The claimant withheld information from the agent by not disclosing his injury and inability to work. Furthermore, the direction by the claimant to the agent that the latter fill out the form so as to ensure that the claimant received unemployment benefits, was in essence a request that the agent lie, if necessary, on the form for the claimant.”

In this case, Mr. Garcia did not withhold any information. Antonio was also an employee of Dragnet Fisheries. Presumably, he knew Mr. Garcia had worked and had earned wages.

In Holliday, supra, pg. 7, the Mississippi Court held that the claimant had committed fraud. The claimant provided the information he wanted on the claims to his agent, “corrected” his claims several times, and had three prior fraud disqualifications. Mr. Garcia did not provide the information to Antonio, and there is no evidence he previously had been disqualified for fraudulent misrepresentation.

In summation, Mr. Garcia was not discharged for misconduct connected with his work; he did not commit fraud when he failed to report his separation from Cook Inlet Processing; and he did not commit fraud when he failed to report his work and earnings with Dragnet Fisheries. However, he did receive benefits to which he is not entitled. Under AS 23.20.390, he is liable to repay those benefits.

DECISION

The notice of determination and determination of liability issued in this matter on June 1, 2000 is MODIFIED.

· That portion of the determination holding that Mr. Garcia’s benefits are reduced due to receipt of wages is AFFIRMED. Benefits remain reduced under AS 23.20.360 for the weeks ending May 3, 1997, May 31 through August 9, 1997, April 18 and 25, 1998, and July 18 through August 1, 1998;

· That portion of the determination holding that Mr. Garcia was discharged for misconduct connected with his work is REVERSED. No disqualification under AS 23.20.379 is imposed. Mr. Garcia is allowed benefits for the weeks ending May 31, 1997 through July 5, 1997. His maximum payable benefits and eligibility for extended benefits is restored.

· That portion of the determination holding that Mr. Garcia committed fraud or misrepresentation is REVERSED.

· No disqualification under AS 23.20.387 is imposed. Mr. Garcia is allowed benefits

· for the weeks ending May 31, 1997 through August 9, 1997;

· for the weeks ending April 18, 1998 through April 25, 1998; and

· for the weeks ending June 3, 2000 through April 28, 2001;

· That portion of the determination holding that Mr. Garcia is liable for the repayment of benefits and for the payment of a penalty is MODIFIED. Mr. Garcia remains liable for the repayment of benefits paid to him, but to which he was not entitled. The penalty amount is removed. This matter is REMANDED to the Division for redetermination of the amount for which Mr. Garcia is liable considering this decision.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska on July 25, 2000.



Dan A. Kassner



Hearing Officer

