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CASE HISTORY
Ms. Johnson timely appealed a June 9, 2000 determination that denies benefits under AS 23.20.381. The issue is whether Ms. Johnson is eligible for benefits based on service to an educational institution during the period between academic years or terms.


FINDINGS OF FACT
Ms. Johnson established an unemployment insurance benefit year beginning date effective June 8, 2000.

For the 1999/2000 school year, Ms. Johnson worked for the Anchorage School District (ASD) as a temporary teacher assistant at Creekside Park Elementary. Her duties were divided between instructional-related and noninstructional. She worked about a couple of hours per day helping special needs children focus upon what the teacher was attempting to teach. She worked the remaining five or so hours per day assisting children with getting off and on buses, handling coats, eating snacks and lunches, changing diapers, getting to and from various places.

Ms. Johnson was laid off her teacher assistant position on June 2, 2000 when the school year ended. Because of budget cuts, at the end of the school year ASD laid off 14 permanent special education teacher assistants and 145 kindergarten teacher assistants. All these assistants have rehire seniority over Ms. Johnson.

Ms. Johnson believes she does not have a reasonable assurance of returning to work with the ASD for the 2000/2001 school year due to budget cuts and layoffs.

Exhibit 12 contains a July 10, 2000 written statement from ASD personnel specialist Merrianne McKay. Ms. McKay writes that ASD does not expect Ms. Johnson to return to work for ASD during the 2000/2001 school year.


PROVISIONS OF LAW
AS 23.20.381 provides, in part:


(e)
Benefits based on service in an instructional, research, or principal administrative capacity for an educational institution may not be paid to an individual for a week of unemployment which begins during the period between two successive academic years, or during a similar period between two regular terms, whether or not successive, or during a period of paid sabbatical leave provided for in the individual's contract, if the individual performs services in the first of those academic years or terms and if there is a contract or reasonable assurance that the individual will perform services in the same or similar capacity for an educational institution in the second of those academic years or terms.


(h)
Benefits based on services for an educational institution in other than an instructional, research, or principal administrative capacity may not be paid to an individual for a week of unemployment that begins during the period between two successive academic years or terms if the individual performed those services in the first of those academic years or terms and there is a reasonable assurance that the individual will perform those services in the second of those academic years or terms.  If an individual is denied benefits for any week under this subsection and the individual is not later offered an opportunity to perform services for the educational institution in the second academic year or term, the individual is entitled to a retroactive payment of benefits for each week for which the individual filed a timely claim for benefits and for which benefits were denied solely under this subsection.


(i)
Benefits based on services described in (e) and (h) of this section may not be paid to an individual for a week that begins during an established and customary vacation period or holiday recess if the individual performs those services in the period immediately before the vacation period recess and there is a reasonable assurance that the individual will perform those services in the period immediately following the vacation period or holiday recess.


CONCLUSION
In Godwin, Comm'r Dec. 87H-UI-240, December 1, 1987, the Commissioner of Labor adopted a two-part test for establishing the "reasonable assurance" that must exist before a claimant is denied benefits under AS 23.20.381(e), (h), or (i).  The Commissioner held, in part:


It is clear that, in order for reasonable assurance to be found, there must be two different communications.  First, there must be a written, verbal, or implied agreement between the educational institution and the employee that the employee will perform the same or similar services in the second academic year.


The second communication which must exist before reasonable assurance can be found is a written communication between the school district and the Employment Security Division that an employee has been given notification of returning to work in the same or similar capacity.

The hearing record fails to establish as of the hearing dates that Ms. Johnson has a reasonable assurance of returning to work for an educational instruction during the 2000/2001 school year. The determination under appeal will be reversed.


DECISION
The June 9, 2000 determination is REVERSED.  Ms. Johnson is allowed benefits beginning with the week ending June 10, 2000 and through the week ending September 2, 2000, if she is otherwise eligible.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on July 12, 2000.
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