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CASE HISTORY

Ms. Morris timely appealed a determination issued on June 15, 2000, that denies benefits pursuant to AS 23.20.379. Benefits were denied on the ground that the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
Ms. Morris last worked for Marston & Cole, PC during the period September 1, 1998, through June 2, 2000. She earned $17.08 per hour for full-time work as a legal secretary. Ms. Morris was discharged effective June 2 for attendance problems.

Throughout her employment, Ms. Morris had problems being at work on time and working a regulated shift. She is a single mother of two children and shares custody with her ex-husband every other week. The employer accommodated Ms. Morris by being flexible with her work hours during the weeks she had her children. 

By late December 1999, the employer had decided to discharge 

Ms. Morris for missing work, leaving work early, and coming into work late. During the meeting with Mr. Marston and Mr. Cole (owners) and Ms. Morris, the employer agreed to give Ms. Morris another chance if she could improve her attendance. The employer felt Ms. Morris was an excellent legal secretary and tried to work with her personal schedule as much as possible.

About two weeks before her discharge, Ms. Morris left work early (about 10 minutes) without telling either owner. Mr. Marston was very upset because he had a document that needed to be completed that day. Ms. Morris did check her computer calendar and because it did not reflect the witness list that Mr. Marston needed, she left work.

Mr. Marston met with Ms. Morris and Mr. Cole on or about May 19 to discuss Ms. Morris’ leaving early. Ms. Morris knew Mr. Marston was upset and agreed to work a regular eight to five shift once her children were out of school. Mr. Marston expressed his need to have a dependable legal secretary in the office during normal working hours.

On June 1, Ms. Morris called Mr. Marston and left a message on his voice mail that she would not be into work that day. She indicated she needed to work on her truck. No other contact was made until the following day when Ms. Morris arrived at work and was discharged once the owners arrived (about two hours later). The employer did not feel Ms. Morris could meet the attendance requirements.

Ms. Morris’ truck broke down about 6:30 p.m. on May 31 in Wasilla (the Parks and Glenn Highways intersection). She was pulling a horse trailer. Ms. Morris was able to get a ride into Eagle River from the owner of the stables that house her horse. Ms. Morris did not contact her employer at that point because she was dealing with getting her horse back to the stables as well as her truck problem.

About 10:30 p.m., Ms. Morris determined she would not be able to get her truck towed or taken care of until the next day. She decided to handle the situation herself and got a ride to Wasilla at 8:30 a.m. on June 1. The truck was towed to a station in the Valley and repairs completed by 4:00 p.m.

Ms. Morris did not want to leave her truck on the side of the road longer than necessary. She wanted to have her truck repaired quickly so she could return to work on Friday, June 2. Ms. Morris opted to handle the towing in person in the Valley rather than by phone because she did not know much about the repair shops outside of Eagle River or Anchorage. She also believed it would be cheaper to have it towed to a shop in the Valley rather than in Anchorage.

Ms. Morris contends she did not realize her job was in jeopardy but admits she knew the employer wanted her there everyday. She did not try to contact the employer at home on June 1 because she did not like calling after 10:00 p.m. Between January 1 and June 1, 

Ms. Morris missed two days due to illness and was late about 5 times (one to two hours) due to miscellaneous errands.

PROVISIONS OF LAW

AS 23.20.379 provides in part:

     (a)  An insured worker is disqualified for waiting-week credit

          or benefits for the first week in which the insured

          worker is unemployed and for the next five weeks of

          unemployment following that week if the insured worker...

          (2)  was discharged for misconduct connected with

               the insured worker's work.

8 AAC 85.095 provides in part:

     (d)  "Misconduct connected with the insured worker's work" as

          used in AS 23.20.379(a)(2) means

          (1)  a claimant's conduct on the job, if the conduct

               shows a wilful and wanton disregard of the

               employer's interest, as a claimant might show, for

               example, through gross or repeated negligence,

               wilful violation of reasonable work rules, or

               deliberate violation or disregard of standards of

               behavior that the employer has the right to expect

               of an employee; wilful and wanton disregard of the

               employer's interest does not arise solely from

               inefficiency, unsatisfactory performance as the

               result of inability or incapacity, inadvertence,

               ordinary negligence in isolated instances, or good

               faith errors in judgment or discretion....


CONCLUSION
The duty to appear and remain at work is implicit in the contract of hire. This duty is not, however, absolute. It is qualified  by the terms of the working agreement, customs and past practices in the occupation and the particular employment, the reason for the absence, and the worker's attempts to protect his or her employment.

The record establishes Ms. Morris had been placed on notice that her attendance needed to improve. The employer at one point had opted to discharge her, reversing that decision after further discussion. Ms. Morris knew or should have know her absence on June 1 without discussing it directly with Mr. Marston or 

Mr. Cole could have resulted in her termination.

An absence that is caused by some event beyond the worker’s control does not establish misconduct connected with the work. This would include illness or some other unexpected event as along as the worker informs the employer of her absence.

Ms. Morris’ decision to miss work on June 1 to take care of her truck was a subjective, noncompelling reason. There is no evidence Ms. Morris could not have taken care of her truck during the evening hours, had someone else handled the details, or made a phone call to have it towed. The weekend was only two days away, which would have allowed Ms. Morris to handle her personal affairs during her off-hours. Although she lived in Eagle River, it has not been shown transportation was not available to her to get to Anchorage. Accordingly, Ms. Morris was discharged for misconduct connected with the work.

DECISION
The determination issued on June 15, 2000, is AFFIRMED. Benefits are denied for the weeks ending June 3, 2000, through July 8, 2000. Ms. Morris’ maximum benefits payable is reduced by three times the weekly benefit amount. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on July 13, 2000.
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