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CASE HISTORY

Mr. Short timely appealed a June 20, 2000 determination that denies benefits under AS 23.20.379. The issue is whether the claimant voluntarily left suitable work without good cause or the employer discharged him for misconduct connected with his work.

FINDINGS OF FACT

Mr. Short began on-call work for the Aleutian Housing Authority (“Aleutian”) in February 2000 as a nonunion modernization foreman. He accepted the job because his plumber union did not have work for him during the winter.

Mr. Short’s last day of work was May 5, 2000. His separation from employment date is a matter of controversy that is resolved below.

Aleutian paid Mr. Short $25.30 per hour. Aleutian did not provide any fringe benefits.

Mr. Short generally worked in remote areas away from Anchorage for a few days to a few weeks at a time. He usually repaired and replaced boilers and upgraded heating systems in buildings.

In mid-April, Mr. Short’s union advised him that his name was getting close to the top of the union’s out of work list. This meant the union would soon dispatch him to his usual work.

In mid-April, Mr. Short advised Aleutian that he would take the union dispatch when it came. Mr. Short preferred union work because he has a family and the union work provides a wage plus fringe benefits such as insurance and retirement not provided by Aleutian.

Aleutian does not fault Mr. Short for quitting to start his customary union work. However, Aleutian contends Mr. Short’s separation from work date was his last day of work of May 5, 2000 because he repeatedly refused work calls after that date.

Mr. Short contends his separation from work date is May 21, 2000. On Friday, May 19, Mr. Short’s union dispatched him to a job that started on Monday, May 22. On Sunday, May 21, an Aleutian representative spoke to Mr. Short about taking on‑call work. Mr. Short advised Aleutian he would not return to work because his union had dispatched him to a job. Mr. Short intended for that advisement to constitute his quit from Aleutian.

Mr. Short refused work calls from Aleutian between May 5 and May 21 because his wife was out of town. During her absence, he had no one to care for his children ages four and six years old.

PROVISIONS OF LAW

AS 23.20.379 provides, in part:
(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker’s work.

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work . . .

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion . . . .

CONCLUSION

Job abandonment is a contractual, not statutory term, and it does not automatically mandate a conclusion that a claimant intended to quit his job. Tyrell v. Dept. of Labor, AK Superior Ct. 1stJD No. 1KE-92-1364 Civil (November 4, 1993, unrept.).PRIVATE 

Aleutian continued to call Mr. Short between May 5 through at least May 21, 2000 in attempts to get him to work. The calls establish Aleutian had not discharged him as of May 21.

Tyrell (cited above) provides that the intent of a claimant is instrumental in determining if a quit occurred. Mr. Short refrained from severing his employment relationship with Aleutian until May 21, which is the date before his union work started. He quit only after his union gave him a work dispatch on May 19. The separation from work is a quit.

Work with Aleutian constitutes stop-gap employment that Mr. Short took to tide himself over the winter off-season of his usual union work. He had good cause to quit stop-gap employment on Sunday, May 21, to take his usual union work that started the next day, Monday, May 22.

The hearing record did not contain copies of Mr. Short’s unemployment insurance weekly claims showing how he reported his refusals to work and his barriers to availability for work. Hearing 00 1398 was not established to review suitable work refusal and availability for work issues arising from Mr. Short’s refusals of on-call work between May 5 and May 21, 2000. Those issue must be remanded to Mr. Short’s call center for review and determination.

DECISION
The June 20, 2000 determination is REVERSED. Mr. Short is allowed benefits beginning with the week ending May 6, 2000 through the week ending June 10, 2000, if he is otherwise eligible. The three-week reduction is restored to his maximum benefit amount. The determination will not jeopardize his eligibility for extended benefits.

Suitable work refusal, availability for work, and other issues that might arise from Mr. Short’s refusals of on-call work between May 5 and May 21, 2000 due to lack of a baby-sitter are REMANDED to Mr. Short’s unemployment insurance call center for review and determination.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on July 17, 2000.
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