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CASE HISTORY

Ms. Rook timely appealed a determination issued June 22, 2000 that denied benefits under AS 23.20.379.  The determination held Ms. Rook voluntarily left suitable work without good cause.

FINDINGS OF FACT

Ms. Rook was employed by Anchorage Downtown Partnership Ltd. from October 13, 1999 to June 12, 2000.  She worked full-time as an administrative assistant/parking coordinator, earning $12.75 an hour.  Ms. Rook contends she was dismissed from work; the employer maintains she voluntarily quit.

Over the course of Ms. Rook’s period of employment, the employer often applauded Ms. Rook’s accomplishments through verbal praises and a pay raise.  Allegedly, however, Ms. Rook was verbally warned in November 1999 that she was expected to assume more responsibility.  

On or around June 7, 2000, Ms. Rook asked the receptionist the location of particular documents since the receptionist performed the main filing duties.  Because the receptionist refused to assist, Ms. Rook searched for and secured most of the documents on her own.  Ms. Rook complained about the receptionist’s uncooperative behavior.  The receptionist denied Ms. Rook’s allegations.

As a result of the June 7 incident, the employer warned Ms. Rook to get along with the receptionist.  Ms. Rook was also warned, in writing, that her performance was unacceptable.  She had until the following Friday, June 16, 2000, to show improvement.  In general, the employer was requiring Ms. Rook to accept job assignments from upper management without suggesting she was too busy and employ more initiative in the assumption of other duties.

The employer testified Ms. Rook refused to sign the June 9, 2000 letter of reprimand.  Ms. Rook maintains she was never asked to sign the document.

Ms. Rook and the employer met a second time on June 9 to discuss other work related duties.  Purportedly, during that meeting, Ms. Rook stated she was giving her notice of separation.  The employer assumed Ms. Rook was giving two weeks notice as that was the usual notice period.  After a discussion with upper management, the employer decided to sever employment ties with Ms. Rook effective June 12, 2000 and pay two weeks severance pay in compensation for Ms. Rook’s assumed two weeks notice period.

Ms. Rook disagreed with the employer’s June 9 assessment of her performance but allegedly agreed to improve by the deadline stipulated.

Ms. Rook denies quitting or giving a notice of separation.  She admits, however, telling a worker on June 5 that she was looking for another job.  Ms. Rook maintains she was discharged from work on Monday, June 12, 2000.

PROVISIONS OF LAW

AS 23.20.379 provides, in part:

(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker’s last suitable work voluntarily without good cause; or



(2)
was discharged for misconduct connected with the insured worker’s work. . . .


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.


(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095 provides, in part:


(a)
A disqualification under AS 23.20.379(a) and (b) remains in effect for six consecutive weeks or until terminated under the conditions of AS 23.20.379(d), whichever is less.  The disqualification will be terminated immediately following the end of the week in which a claimant has earned, for all employment during the disqualification period, at least eight times his weekly benefit amount, excluding any allowance for dependents.  The termination of the disqualification period will not restore benefits denied for weeks ending before the termination.  The termination does not restore a reduction in maximum potential benefits made under AS 23.20.379(c).


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work . . . .


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion . . . .

CONCLUSION

In this case, Ms. Rook and the employer disagree about the events leading to separation.  Ms. Rook says she was discharged; the employer contends she quit.  The Tribunal must decide whether this case is to be decided under the voluntary leaving or discharge for misconduct provisions of the law.

The Alaska Employment Security Division Benefit Policy Manual VL 135.05 (October 1999) states, in part:

Whether a worker's separation is a discharge or a voluntary leaving depends on whether the employer or the worker was the moving party in causing the separation.  The moving party is not necessarily the party who initiated the chain of events leading to the separation.  The moving party is the party who, having a choice to continue the relationship, acts to end it.  (Swarm, 87H-UI-265, September 29, 1987)

A party who has no choice in continuing the relationship cannot be the moving party.  

Example: A claimant stated that she intended to resign from her job, but without setting a date.  The employer accepted the claimant’s statement as an immediate offer to resign and did not allow her to rescind the resignation.  The employer was the moving party and the separation was a discharge.  (Mosher, 96 3050, January 13, 1997)  

In Hutto, Comm’r Decision No. 9427100, July 29, 1994, the Commissioner of Labor stated, in part:

A recent case by the Alaska Superior Court, Tyrell v. Dept of Labor, No. IKE-92-1364 CI, November 4, 1993 (unrptd.), held that a claimant could not have voluntarily left his job unless he "intended" to leave his job.

The June 9 reprimand, the brief time frame offered for Ms. Rook to improve, and lack of prior written notices indicated the employer was seriously displeased with Ms. Rook’s performance and that termination was imminent.  In that case, it would be reasonable to infer the employer changed her mind and decided to terminate Ms. Rook’s employment early.  In the matter involving the purported voluntary quit notice, Ms. Rook adamantly denies offering said notice, the notice was not in writing, and the employer admits Ms. Rook never offered an actual date of separation.  Ms. Rook’s intent to resign was not established.  Consequently, the Tribunal places greater weight on Ms. Rook’s version of the facts, and in doing so concludes Ms. Rook was terminated from work.  In that instance, misconduct must be found before an unemployment insurance benefits penalty would be imposed.

To show misconduct, evidence must be presented to show Ms. Rook knowingly acted in opposition to the employer’s interests or that she was grossly or repeatedly negligent.

Ms. Rook was dismissed because the employer was displeased with her performance.  Yet, there was no showing that Ms. Rook was given sufficient time to meet employer demands or even that she was capable of meeting said demands.  Additionally, it was not shown that Ms. Rook maliciously shirked assigned duties.  Therefore, especially in the absence of prior written warnings of wrongdoing, misconduct was not found. 

DECISION

The June 22, 2000 determination is REVERSED and MODIFIED.  Benefits are allowed, if otherwise eligible, for weeks ending June 17, 2000 to July 22, 2000 and continuing under the discharge for misconduct provisions of AS 23.20.379.  Ms. Rook’s maximum benefit entitlement is restored.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on July 27, 2000.
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