DURTSCHE, Dawn C.
Docket No. 00 1459
Page 4

ALASKA DEPARTMENT OF LABOR

AND WORKFORCE DEVELOPMENT

EMPLOYMENT SECURITY DIVISION

P. O. BOX 25509

JUNEAU, ALASKA  99802-5509

APPEAL TRIBUNAL DECISION

Docket No. 00 1459

Hearing Date: July 21, 2000

CLAIMANT:
EMPLOYER:
DAWN C DURTSCHE
GBC INC

CLAIMANT APPEARANCES:
EMPLOYER APPEARANCES:
Dawn Durtsche
None

ESD APPEARANCES:
None

STATEMENT OF THE CASE

On June 28, 2000, Ms. Durtsche timely appealed a denial of unemployment insurance benefits under AS 23.20.379. The issue before the Tribunal is whether she was discharged for misconduct connected with her work.

FINDINGS OF FACT

Ms. Durtsche began working for GBC, Inc., General Contractors in May 1997. She last worked on May 10, 2000. At that time, she normally worked 40 hours per week, and earned $707.00 per week.

Beginning Monday, May 8, Ms. Durtsche’s supervisor, Shaune Grose, president of the company, would not talk to her, would not look at her, and hung up whenever Ms. Durtsche called her on the intercom. Ms. Durtsche called Gary Grose, the vice president, at another business owned by them. Mr. Grose told Ms. Durtsche that it was between her and Ms. Grose.

On May 10, Ms. Durtsche left the office about 1:00 p.m. for a dental appointment. Because she had not been able to speak with Ms. Grose about her appointment earlier, she called Ms. Grose from a friend’s business on the way to her appointment. Ms. Grose told her she was fired. Ms. Grose said she no longer trusted her because Ms. Durtsche had given confidential financial information to the vice president. When Ms. Durtsche asked Ms. Grose for clarification, Ms. Grose told her to pick up her stuff on the weekend.

Ms. Durtsche had discussed the financial condition of the business with Mr. Grose, but saw nothing wrong in doing so because he was the vice president and Ms. Grose’s husband. She never disclosed financial information to anybody else.

I find in the record a written statement by Ms. Grose regarding the reasons for Ms. Durtsche’s separation (exhibit 5). In her statement, Ms. Grose states that Ms. Durtsche was discharged for “repeated tardiness, personal phone calls that became excessive, broadcasting confidential company business to other employees, subcontractors, vendors, and anybody that came through the door, [and] disrespect and dislike for all other employees including both her bosses.”

Ms. Durtsche admits that she was usually late by 10 to 15 minutes. However, Ms. Grose never warned her about her attendance, but rather told her that she was more concerned with getting the work out than Ms. Durtsche’s punctuality. Ms. Grose never warned Ms. Durtsche about her telephone calls. Ms. Durtsche is a contact person in the 12-step program for recovering alcoholics. Women having a crisis would sometimes call her. These calls would sometimes last a considerable amount of time, but Ms. Durtsche continued to work and answer telephone calls while talking to the other person.

Ms. Durtsche believes that Ms. Grose felt she did not respect other employees because Ms. Durtsche did not like one employee. The reasons for that dislike are not material to this decision.

STATUTORY PROVISIONS

AS 23.20.379. Voluntary Quit, Discharge for misconduct, and refusal of work.

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker’s work.

. . . .

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095. Voluntary quit, discharge for misconduct, and refusal of work.
(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgement or discretion; or

(2) A claimant’s conduct off the job, if the conduct

(A)
Shows a wilful and wanton disregard of the employer’s interest; and

(B)
either

(i)
has a direct and adverse impact on the employer’s interest; or

(ii)
makes the claimant unfit to perform an essential task of the job.

CONCLUSION

When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved. Rednal, Comm'r Dec. 86H‑UI-213, August 25, 1986. PRIVATE 

The Tribunal received a letter from Ms. Grose declining the opportunity to attend the hearing and provide testimony. Thus, the Tribunal is constrained to make a decision on the testimony and documentary evidence provided. The documentary evidence from Ms. Grose constitutes hearsay evidence. Uncorroborated hearsay evidence must normally be given less weight than that of the sworn testimony of eyewitnesses to an event. Only if first-hand testimony is clearly not credible, should hearsay statements be considered more reliable. Weaver, Comm'r. Dec. 96 2687, February 13, 1997.

The testimony of Ms. Durtsche is not clearly incredible. It appears that, for some reason, Ms. Grose no longer wanted Ms. Durtsche to be employed by her. The only reason given to Ms. Durtsche is that she gave financial information to the vice president. The Tribunal is not sure how this would constitute any violation of the standards of behavior that Ms. Grose could expect of Ms. Durtsche. Ms. Durtsche has also successfully rebutted the contentions given by Ms. Grose on her statement.

It is the conclusion of the Appeal Tribunal that Ms. Durtsche was discharged from her employment for reasons other than misconduct.
DECISION

The notice of determination issued in this matter on June 7, 2000 is REVERSED. No disqualification under AS 23.20.379 is imposed. Benefits are allowed for the weeks ending May 13, 2000 through June 17, 2000. The reduction of Ms. Durtsche’s benefits is restored, and she is eligible for the receipt of extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on July 27, 2000.
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