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CASE HISTORY

Ms. Castillo timely appealed a June 29, 2000 determination that denies benefits under AS 23.20.379. The issue is whether she voluntarily left suitable work without good cause or the employer discharged her for misconduct connected with her work.


FINDINGS OF FACT
Ms. Castillo began work in April 1992. She last worked on June 20, 2000. At the time her LPN (Licensed Practical Nurse) position ended, Providence Hospital (Providence) usually scheduled her to work from 10:30 p.m. to 7:00 a.m. on three shifts per week. Providence paid her $18.54 per hour.

Providence discharged Ms. Castillo on June 20, 2000. Providence did not appear for the hearing to explain the reason for the discharge.

Exhibit 5 in the hearing record is apparently a copy of notes an unemployment insurance call center representative made of a conversation with an unidentified Providence representative. The notes apparently regard Ms. Castillo’s discharge. The entire text of the notes reads:

Juliet failed to chart her patient. The patient was the most critically ill. She may have been told to keep down the overtime, but information that was needed for the oncoming shift was not passed. The patient died 4 hours after Juliett’s shift ended. This could not be tolerated – Juliett was discharged. During the previous shift there had also been several communication issues that Juliet had been counseled about. This final incident was a discharge level of importance.

The patient referenced by Exhibit 5 died on the morning of June 19, 2000 after Ms. Castillo’s shift had ended at 7:00 a.m.  Ms. Castillo adamantly rejects any inference by Exhibit 5 that a connection exists between her actions and the patient’s death. She denies any suggestion that she did not properly pass patient information.

Ms. Castillo argues Providence should not have expected nor required her to make a late entry on the chart for the patient who died on June 19. Ms. Castillo did not personally provide nursing services to that patient on the shift prior to the patient’s death. A RN (Registered Nurse) provided services to the patient throughout Ms. Castillo’s shift that ended the morning of June 19.

Before leaving work on the morning of June 19, Ms. Castillo verbally reported to the incoming nurse what she understood the RN had been done overnight to the patient who later died. Ms. Castillo did not update the patient’s chart before leaving. When leaving, she did plan to do a “late entry” on the chart when she returned to work at 10:30 p.m. that night for her next shift.

Ms. Castillo’s testimony establishes “late entry” of charts is a common practice at Providence. All nurses in her section do them. No one gets fired for making a late entry.


PROVISIONS OF LAW
AS 23.20.379 provides, in part:
(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker . . .

(1) was discharged for misconduct connected with the insured worker’s work.

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095 provides, in part:

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion.

CONCLUSION

In Palmer, Comm’r Dec. 98 0444, July 14, 1998, the Commissioner of Labor and Workforce Development affirmed long established Department policy holding:

It is well established for unemployment insurance purposes that,

When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved. Rednal, Comm'r Dec. 86H-UI-213, 8/25/86. 'Misconduct' cannot be established on the basis of unproven allegations. Cole, Comm'r Dec. 85H‑UI‑006, 1-22-85.

Exhibit 5 containing statements purportedly from a Providence representative constitutes anonymous hearsay. It carries less weight than the testimony Ms. Castillo provided under oath during the hearing. Ms. Castillo refutes Exhibit 5. The hearing record lacks other evidence to show the employer discharged Ms. Castillo for misconduct connected with her work. Providence did not discharge Ms. Castillo for misconduct connected with her work.

DECISION
The June 29, 2000 determination is REVERSED. Ms. Castillo is allowed benefits beginning with the week ending June 24, 2000 through the week ending July 29, 2000, if she is otherwise eligible. The three-week reduction is restored to her maximum benefit amount. The determination will not jeopardize her eligibility for extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on July 27, 2000.
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