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CASE HISTORY

Ms. Whitesell timely appealed a determination issued on June 26, 2000, that denies benefits pursuant to AS 23.20.379. The issue is whether the claimant voluntarily left suitable work without good cause.


FINDINGS OF FACT
Ms. Whitesell worked for Vision Plastics USA, Inc. during the period June 28, 1999, through March 14, 2000. She earned $9 per hour for full-time work as a customer service representative. 

Ms. Whitesell’s employment ended March 14, 2000.

In December 1999, Ms. Whitesell mentioned to her employer that she would like to work part-time. Ms. Whitesell was pregnant and did not want to work full-time when she delivered and after she had the baby. Ms. Villanueva, owner, indicated the position was a full-time position. Ms. Villanueva, however, did look into the possibility of hiring a part-time employee to job-share with Ms. Whitesell.

Ms. Whitesell again asked about part-time work in January 2000. Both Ms. Villanueva and her husband, supervisor of the lab, indicated the position was full-time.

On or about March 7, 2000, Ms. Villanueva asked Ms. Whitesell what her plans were regarding the request for part-time work. The employer was expecting to leave the country in early May and wanted to ensure the business was covered with adequate staff. The parties disagree over the discussion during that meeting.

Ms. Whitesell contends:

· Ms. Villanueva indicated she had a prospective full-time employee (Ms. Montez) who had submitted a resume’.        Ms. Villanueva said Ms. Montez was willing to work.

· Ms. Whitesell said, “Whatever meets your needs.”

· Ms. Villanueva indicated she would call Ms. Montez.

· Ms. Whitesell indicated if that was the case, could she  (Ms. Whitesell) work until the end of the pay period.

Ms. Villanueva contends:

· Ms. Whitesell responded by saying she wanted to talk to her husband that night.

· Ms. Whitesell came to work the next day and simply told the employer she wanted to work through the end of the pay period.

Both parties agree that neither of them requested clarification with regard to the work separation. Both agree the employer never said the words “laid off” or “discharged.” Ms. Whitesell assumed she was being replaced; Ms. Villanueva assumed Ms. Whitesell quit. Ms. Whitesell never said the word “quit.”

Ms. Whitesell insisted numerous times in the hearing that when she asked about part-time, she emphasized only if the company could work it out. There is no dispute Ms. Whitesell wanted part-time work after the baby was born (June 2000).

On March 8, Ms. Whitesell contacted her employer and asked for a “layoff” letter. Ms. Villanueva refused because it would not have been the truth. Ms. Whitesell composed a layoff letter and submitted it to Ms. Villanueva, who again refused to sign it. 

Ms. Whitesell contacted the unemployment insurance office to inquire about how to get benefits immediately upon separating from work and was told a “layoff” would allow benefits without a waiting period.

Ms. Whitesell and the employer participated in an Equal Rights Commission hearing regarding her work separation. The settlement is confidential but is referred to in the hearing documents. The settlement allowed the parties to view the work separation as a quit (Exhibit 5, pages 1, 2, and 5).


PROVISIONS OF LAW
AS 23.20.379 provides in part:PRIVATE 


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work….

8 AAC 85.095 provides in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work.


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means

(1) a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion….


CONCLUSION
Before a decision can be made about the disqualification found under AS 23.20.379, the Tribunal must first decide the nature of the work separation. In Tyrell v. Dept. of Labor, AK Superior Ct. lst JD No. 1KE-92-1364 CI, November 4, 1993, unreported, the court states in part:


In every case [of constructive quits]... the real, underlying inquiry remains whether the employee intended to quit, which is the same thing as asking whether the employee voluntarily terminated the employment….

The Employment Security Division's Benefit Policy Manual, VL 135, states in part:

A separation is a quit if the worker intended to separate and had the choice of remaining in employment at the time the action was taken. If the action of the worker shows an intention of leaving work, such actions lend weight in deciding that the worker quit….

The record establishes neither party confirmed to the other whether Ms. Whitesell was to continue employment until the birth of her baby. Ms. Whitesell simply asked to work until the end of the current pay period. No mention was made that she was laid off. 

Although Ms. Whitesell did not state she quit, her request to work until the end of the pay period establishes she was the moving party in this work separation. This is supported by her contact with the unemployment insurance call center to inquire about work separations that would not result in a disqualification. Therefore, she maintains the burden to show good cause compelled her to leave work.

An employer’s inability to grant a request for part-time employment does not establish good cause for leaving work unless the need for part-time work is based on a verified medical recommendation or full-time work would be hazardous to the worker’s health. A desire for part-time work is not a compelling reason to leave work. 

It has not been shown Ms. Whitesell was left with no alternative but to leave work when she did. If she was unable to work full-time because of her pregnancy, then medical documentation should have been provided. Also, Ms. Whitesell could have requested a leave of absence until she was able to work full-time. Accordingly, good cause for leaving work has not been shown in this matter.

DECISION
The determination issued on June 26, 2000, is AFFIRMED. Benefits are denied for the weeks ending March 18, 2000, through April 22, 2000. Ms. Whitesell’s maximum benefits payable is reduced by three times the weekly benefit amount. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on July 27, 2000.
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Hearing Officer

