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CASE HISTORY

Mr. Tucker timely appealed a determination issued on June 15, 2000, that denies benefits pursuant to AS 23.20.379. Benefits were denied on the ground that the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
Mr. Tucker last worked for Bob Benson Trucking during the period September 1999 through June 22, 2000. He earned $15 per hour for work in the shop and was paid on a per trip basis for full-time work as a truck driver. Mr. Tucker was discharged effective June 22 for an attitude and temper problem.

On June 21, Mr. Tucker was involved in an incident with a driver of a pickup truck on the Glenn/Parks Highways. Mr. Tucker was unable to get into the left-hand lane to make the turn onto the Parks Highway because the driver of the pickup would not let him in. At the stop light at the intersection of the highways, 

Mr. Tucker rolled his window down and asked the driver if he saw the turn signal. The drive indicated he did and said, “So what?” 

Mr. Tucker called the driver an a—-hole and got out of the truck.

The driver “took a swing” at Mr. Tucker through the window of the pickup. Mr. Tucker said, “Why don’t you get out of the truck and see who’s going to kick who’s a--.”  Mr. Tucker admits he was mad, but did not feel he was yelling. He also admits he should not have gotten out of his truck.

Ms. Wright, bookkeeper who also takes calls, received a call from the driver and a witness to the incident. The witness indicated 

Mr. Tucker was yelling and screaming at the driver. Mr. Tucker denies yelling and screaming but admits he was upset. Mr. Benson, owner, discharged Mr. Tucker because he had been spoken to about his attitude.

On two different occasions in March and April 2000, Mr. Benson received complaints from customers of the trucking company. The customers did not want Mr. Tucker on their job sites. The employer’s representative agreed Mr. Tucker was not at fault in the first incident. Mr. Tucker denies doing anything wrong in either incident.

In May 2000, Mr. Tucker was told by Mr. Benson to watch what he was doing while driving. The Anchorage Police had received a complaint from a motorist about Mr. Tucker’s driving when he (Mr. Tucker) turned a corner too sharp. No other discussions took place between Mr. Benson and Mr. Tucker about attitude or demeanor. Some employees did not get along with Mr. Tucker. He did not deny he would get angry while at the shop but denied ever losing his temper on the road.

PROVISIONS OF LAW

AS 23.20.379 provides in part:

     (a)  An insured worker is disqualified for waiting-week credit

          or benefits for the first week in which the insured

          worker is unemployed and for the next five weeks of

          unemployment following that week if the insured worker...

          (2)  was discharged for misconduct connected with

               the insured worker's work.

8 AAC 85.095 provides in part:

     (d)  "Misconduct connected with the insured worker's work" as

          used in AS 23.20.379(a)(2) means

          (1)  a claimant's conduct on the job, if the conduct

               shows a wilful and wanton disregard of the

               employer's interest, as a claimant might show, for

               example, through gross or repeated negligence,

               wilful violation of reasonable work rules, or

               deliberate violation or disregard of standards of

               behavior that the employer has the right to expect

               of an employee; wilful and wanton disregard of the

               employer's interest does not arise solely from

               inefficiency, unsatisfactory performance as the

               result of inability or incapacity, inadvertence,

               ordinary negligence in isolated instances, or good

               faith errors in judgment or discretion....


CONCLUSION
The Employment Security Division's Benefit Policy Manual, Section MC 45, states in part: 

Employers who depend for the success of their businesses on the good will of their clients or customers are clearly injured if their employees behave in such a way as to injure those relations, whether by rudeness, indifference, inappropriate humor, or because of criticism of the employer's service or product to a customer….

There is no dispute Mr. Tucker was angry toward the pickup truck driver on June 21. While the evidence fails to support Mr. Tucker yelled and/or screamed at the driver, he admits to saying, “Who’s going to kick who’s a--.” Logically, this statement could be interpreted as a threat, especially when Mr. Tucker got out of his truck to approach the other driver.

Mr. Tucker does not dispute he had been advised about problems in the past. While he did not agree with the complaints, the fact remains he was placed on notice about his behavior toward customers and other motorists. Accordingly, Mr. Tucker’s anger and words to the motorist amounted to misconduct connected with the work. The disqualifying provisions of AS 23.20.379 were properly applied in this matter.

DECISION
The determination issued on July 3, 2000, is AFFIRMED. Benefits are denied for the weeks ending June 3, 2000, through July 8, 2000. 

Mr. Tucker’s maximum benefits payable is reduced by three times the weekly benefit amount. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on August 1, 2000.
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