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CASE HISTORY

The employer timely appealed a June 15, 2000 determination that allows benefits without penalty under AS 23.20.379. The issue is whether Mr. Smiter voluntarily left suitable work without good cause or the employer discharged him for misconduct connected with his work.


FINDINGS OF FACT
Mr. Smiter began work in March 2000. His last day of work was May 26, 2000. At the time his job ended, Mr. Smiter worked as a cold side worker dealing with salads and desserts. The employer usually scheduled him to work eight to ten hours per day, five or six days per week. The employer paid him $7.00 per hour.

On May 26, 2000, Mr. Smiter reported to work at 5:00 p.m. At that time, Robert Pillsbury told Mr. Smiter that he was two hours late. Mr. Pillsbury is the restaurant’s front end manager.

Mr. Smiter became very angry upon hearing Mr. Pillsbury’s remark about late reporting. Mr. Smiter demanded that Mr. Pillsbury prove he was two hours late by showing him the posted work schedule.

A search for the work schedule proved unsuccessful. The manager in charge of scheduling employees had taken the schedule with him when he left the restaurant.

Mr. Smiter had started cursing Mr. Pillsbury. The conversation moved into an office where Sam Thornton, an assistant kitchen manager, observed Mr. Smiter and Mr. Pillsbury.

Mr. Smiter contends that his angry confrontation in the office lasted an hour. Mr. Thornton believes it lasted about 20 minutes, before Mr. Smiter left in anger. Whether it lasted 60 minutes or 20 minutes, Mr. Smiter engaged supervisors in an extended, profane verbal confrontation.

Mr. Smiter admits that his cursing included calling Mr. Pillsbury “a--hole” and “mother-f--ker.” Mr. Pillsbury could not get Mr. Smiter to calm down. Mr. Pillsbury at one point told Mr. Smiter to go home and someone would call him the next day.

The next day around 2:00 p.m., Mr. Smiter called the employer because no one had yet called him. Mr. Smiter spoke to the person who schedules employee work hours. That person told Mr. Smiter that he had been fired. The person did not tell Mr. Smiter the reason for the discharge.

The employer discharged Mr. Smiter for insubordination. The insubordination arose from Mr. Smiter cursing a manager and refusing to calm down during the confrontation on the previous day.

Mr. Thornton contends that after Mr. Pillsbury told Mr. Smiter to go home, both he and Mr. Pillsbury told Mr. Smiter to stay and get to work. Mr. Smiter contends neither Mr. Thornton nor Mr. Pillsbury ever told him to stay at work after Mr. Pillsbury had told him to leave. The contradiction in contentions will be addressed in the Conclusion section below.


PROVISIONS OF LAW
AS 23.20.379 provides, in part:
(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker. . .

(1) was discharged for misconduct connected with the insured worker’s work.

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095 provides, in part:

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion . . . .


CONCLUSION
Whether Mr. Thornton and Mr. Pillsbury tried to get Mr. Smiter to stay at work on May 26 is irrelevant. Mr. Smiter did not voluntarily quit work. The employer did not discharge him for leaving work. The employer clearly fired Mr. Smiter for use of profanity and for not calming down as directed. The question becomes whether the employer discharged Mr. Smiter for misconduct connected with his work.

Decisions issued by the Commissioner of Labor and Workforce Development form binding precedents upon the Appeal Tribunal (AS 23.20.455).

"An employer has the right to expect . . . that such respect be accorded a supervisor so that a supervisor's authority will not be undermined." Mathews, Comm'r Dec. 88H-UI-114, July 28, 1988.

In Wise, Comm’r Dec. 97 2564, March 26, 1998, the Commissioner addressed use of profanity toward a supervisor. In holding the claimant was discharged for misconduct connected with work and denying benefits accordingly, the Commissioner held:

The claimant admits he was very upset and did use profanity toward his supervisor, but contends he was provoked into doing so by a physical attack from his co-worker . . . . We reject the claimant's assertion that he was provoked into verbally attacking his supervisor because his supervisor failed to do anything about his earlier altercation with a co-worker. We also reject the notion that the claimant's outburst did not undermine the supervisor's authority. The evidence shows that the claimant's interaction with his supervisor was prolonged and profane, and not merely a slip of the tongue.

Mr. Smiter’s angry interaction with Mr. Pillsbury was prolonged and profane and not simply a short slip of the tongue. Even if Mr. Pillsbury had misread the schedule for May 26, Mr. Smiter’s cursing and calling him names constituted insubordination rising to misconduct. The employer discharged Mr. Smiter for misconduct connected with his work.

DECISION
The June 15, 2000 determination is REVERSED. Mr. Smiter is denied benefits beginning with the week ending May 27, 2000 through the week ending July 1, 2000. His maximum payable benefits are reduced by three weeks, and his future extended benefits may be jeopardized.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on August 1, 2000.
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