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STATEMENT OF THE CASE

On July 16, 2000, Mr. Langham timely appealed a notice of determination that denied unemployment insurance benefits pursuant to AS 23.20.379. The issue before me is whether he was discharged for misconduct connected with his work.

FINDINGS OF FACT

Mr. Langham began working for Talkeetna Aero Services, Inc. on April 3, 2000. He last worked on June 15, 2000. At that time, he normally worked 40 hours per week, and earned $15.00 per hour, plus a 10% commission.

Part of Mr. Langham’s duties included selling tours to tourists. He did this partially at an “overlook.” He had received a number of telephone calls from a woman, Ms. Salmon, complaining about him selling tours before the tourists could get to her business. Apparently, she complained to the Department of Transportation, which wrote Mr. Langham a letter informing him he would no longer be allowed to sell because of Ms. Salmon’s complaints. Mr. Langham spoke with a co-owner of Talkeetna Aero Services, Inc., Eric Denkewalter, who told Mr. Langham that he should confront Ms. Salmon about her accusations.

On June 15, Mr. Langham went to Ms. Salmon, and told her that he would not stop soliciting. “She went ballistic.” Testimony, Mr. Langham. He did not threaten her or her equipment, does not recall having raised his voice, nor having spoken to her employees except in passing as they were friends of his.

Ms. Salmon called Geri Denkewalter, and complained to her that Mr. Langham had threatened her and her business; that she had been physically afraid of him; and that he had threatened to slash her rafts. Mr. and Mrs. Denkewalter then spoke with Mr. Langham, who seemed apologetic but would not promise not to do it again. That evening, Ms. Salmon again called and spoke with Mrs. Denkewalter, complaining that Mr. Langham had threatened her employees. Mrs. Denkewalter does not know if this was part of the first incident or an additional one. After speaking with Mr. Denkewalter, they decided they could no longer afford the liability of an employee who would threaten another business, and discharged Mr. Langham.

Ms. Salmon had called the Alaska State Troopers. A Trooper interviewed Mr. Langham, at the end of which he filed no charges, and remarked that there was nothing with which to charge him.

During the hearing, Mr. Langham contended that it was his belief he was discharged because of other concerns. Mrs. Denkewalter objected to his testimony, and contended that those concerns were not a factor in their decision to discharge him. Mr. Langham also contended that Ms. Salmon is known to lie, to make up stories, and to exaggerate. Mrs. Denkewalter, while not agreeing that Ms. Salmon lies, did acknowledge that she exaggerates.

STATUTORY PROVISIONS

AS 23.20.379. Voluntary Quit, Discharge for misconduct, and refusal of work.

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker’s work.

. . . .

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095. Voluntary quit, discharge for misconduct, and refusal of work.
(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgement or discretion; or

(2) A claimant’s conduct off the job, if the conduct

(A)
Shows a wilful and wanton disregard of the employer’s interest; and

(B)
either

(i)
has a direct and adverse impact on the employer’s interest; or

(ii)
makes the claimant unfit to perform an essential task of the job.

CONCLUSION

When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved. Rednal, Comm'r Dec. 86H‑UI-213, August 25, 1986.

Talkeetna Aero Services, Inc. has not borne out its burden of establishing misconduct. Mrs. Denkewalter’s testimony was based solely on hearsay evidence. She did not bring forth Ms. Salmon to testify to the facts. She merely testified to what Ms. Salmon had told her. The Tribunal does not doubt that Ms. Salmon may have told her this, but the Tribunal cannot hold that this is, in fact, what occurred between Ms. Salmon and Mr. Langham.

Uncorroborated hearsay evidence must normally be given less weight than that of the sworn testimony of eyewitnesses to an event. Only if first-hand testimony is clearly not credible, should hearsay statements be considered more reliable. Weaver, Comm'r. Dec. 96 2687, February 13, 1997.

The Tribunal, while accepting Mr. Langham’s testimony as more weighty, does not find that he was told by Mr. Denkewalter to go and confront Ms. Salmon. He would have no reason to do so, and a business that gets the reputation of “battering” other businesses would not long remain in business. Nonetheless, the Tribunal finds that Mr. Langham went to and confronted Ms. Salmon, but not aggressively. The Tribunal further finds that Ms. Salmon probably exaggerated the situation to Mrs. Denkewalter, possibly in an effort to further her business by stopping soliciting on the overlook.

An employer has the right to discharge its employees for whatever legal reason it finds necessary. However, before misconduct can be found, it must be shown that the discharge resulted from wilful and wanton acts of the employee that were not in the best interest of the employer. Mr. Langham’s acts may not have been entirely correct, but the Tribunal does not find that his actions were wanton or wilful.

It is the conclusion of the Appeal Tribunal that Mr. Langham was discharged, but not for misconduct connected with his work.PRIVATE 

DECISION

The notice of determination issued in this matter on July 12, 2000 is REVERSED. Mr. Langham is allowed benefits under AS 23.20.379 for the weeks ending June 24, 2000 through July 29, 2000 so long as he is otherwise eligible. The reduction of his benefits is restored, and he is eligible for the receipt of extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on August 7, 2000.
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