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CASE HISTORY

Ms. Mantes timely appealed a determination issued on June 22, 2000, that denies benefits pursuant to AS 23.20.379. The issue is whether the claimant voluntarily left suitable work without good cause or was discharged for misconduct connected with the work.


FINDINGS OF FACT
Ms. Mantes worked for Dino’s Donuts, Inc. (Dino’s) during the period December 21, 1999, through June 8, 2000. She earned $7 per hour for part-time work as a cashier/counter person. Ms. Mantes’ employment ended on June 9, 2000.

On June 9, 2000, Ms. Mantes arrived at work with her husband, Angel, who also worked at Dino’s. The owner, Ms. Keppel, approached the couple indicating they did not need to work that day. 

Ms. Keppel was mad and wanted them to go home and take a day off. Ms. Mantes believed Ms. Keppel was mad because a former worker had brought the police over to help him get his paycheck. Ms. Keppel did not relate why she was mad.

Late in the evening on June 9, Ms. Mantes received a voice mail message from Ms. Keppel stating, “I don’t need you guys anymore in the shop. I got someone else for your shift.” No reason was given for the discharge.

Ms. Mantes believes she and her husband were fired because they are Puerto Rican. She does not believe Ms. Keppel likes Puerto Ricans. On April 10, 2000, Ms. Keppel had instructed Mr. and Ms. Mantes not to speak Spanish while in the shop. Ms. Mantes stopped speaking Spanish if anyone was around. When she and her husband were alone, she would talk to him in Spanish as his English is limited.

Exhibit 5 is a summary of a telephone conversation between an Anchorage Call Center representative and Ms. Keppel. The summary indicates Ms. Keppel’s June 9 phone message was, “Angel doesn’t need to come in tomorrow because I no longer need his services. Sue, you can come in at 9:00 o’clock your usual time, but if you don’t come I understand.” Ms. Mantes adamantly denies the message she received indicated she could continue to work.


PROVISIONS OF LAW
AS 23.20.379 provides in part:PRIVATE 


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work….

8 AAC 85.095 provides in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work.


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion….


CONCLUSION
The record fails to support the conclusion Ms. Mantes quit her job. The employer’s failure to appear and provide rebuttal testimony establishes Ms. Mantes’ testimony to be more reliable. Accordingly, this work separation will be decided as a discharge wherein the employer bears the burden to show misconduct connected with the work.

There is no dispute Ms. Mantes may have spoken Spanish in the shop. However, it has not been shown she did so in the presence of customers or other workers. Further, it is logical Ms. Mantes’ husband required the use of Spanish due to his limited English. 

There is no evidence of any other problems with Ms. Mantes’ work or performance. Accordingly, Ms. Mantes’ was discharged for reasons other than misconduct connected with the work.

DECISION
The determination issued on June 22, 2000, is REVERSED. Benefits are allowed pursuant to AS 23.20.379(a)(2) for the weeks ending June 10, 2000, through July 15, 2000, if otherwise eligible. The three weeks are restored to the claimant’s maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on August 3, 2000.








Jan Schnell, Hearing Officer

