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CASE HISTORY

The employer timely appealed a determination issued on July 13, 2000, that allows benefits pursuant to AS 23.20.379. Benefits were allowed on the ground that the claimant was discharged for reasons other than misconduct connected with the work.


FINDINGS OF FACT
Ms. Pasion last worked for the Sisters of Providence (Hospital) during the period September 28, 1988, through June 16, 2000. She earned $15.03 and $13.04 per hour, respectively, for part-time work as a cook and a dietary aide. Ms. Pasion was discharged effective June 16 for poor performance and retaliation against her coworkers.

The parties disagree over the incidents reported by the employer. The employer contends Ms. Pasion was given at least five written warnings since March 2000. Ms. Pasion denies ever talking about those warnings with her supervisor, Ms. Owens. The employer provided several witnesses and documentation to support their position. Ms. Pasion had no witnesses. The Tribunal accepts the employer’s testimony as fact.

On March 26, 2000, Ms. Pasion was overheard comparing a banana to a patient’s genitalia. She was observed laughing with the patient after making another remark about a very tall male doctor and the size of his genitalia. About one-half hour later, Ms. Pasion told Ms. Gil, cook, what she had heard from two workers in the care center. The two care center workers had related to Ms. Pasion that they had seen the biggest penis on a patient they had ever seen. Ms. Gil reported the incidents to Ms. Owens and other members of management.

The employer investigated the complaints and met with Ms. Pasion to discuss the comments that were made. Ms. Pasion was reminded of the confidentiality rule that prohibits employees talking about patients or coworkers. She denied she had made the comments.

Ms. Gil believed her complaint would be held in confidence. However, Ms. Pasion discovered it was Ms. Gil who complained. 

After the meeting (in early April), Ms. Pasion began treating 

Ms. Gil differently. Ms. Pasion also treated another employee who had spoken against her (Ms. Pasion) differently. Ms. Gil complained to Ms. Owens about the disparate treatment (silent treatment, slamming items, would not look at her). Ms. Pasion had been open and friendly in the past (they worked together for over 10 years). After complaining to management, Ms. Gil noticed an improved difference but the kitchen atmosphere was still tense.

Ms. Gil went on vacation from May 17 to June 10. After she returned, she noticed Ms. Pasion was friendlier and thought the relationship was getting back to normal.

From the early part of April through June 2000, Ms. Pasion received at least five warnings from Ms. Owens as follows:


April 2   Failure to document substitutions 


April 12  Retaliation


June 2    Thawed meat incorrectly


June 4    Failure to adhere to food substitutions


June 5
Attitude

Ms. Pasion knew how to complete her job according to employer standards. However, she would do things the way she wanted to do them, which was against company standards. For example, Ms. Pasion rearranged the kitchen and changed the menu without authorization. She also would make patient food substitutions that were not in compliance with the patient’s diet. 

On June 16, Ms. Owens directed Ms. Pasion to prepare the afternoon snack. Several hours later, Ms. Owens noticed it had not been completed. When she again instructed Ms. Pasion to do the snack (about 10 minutes before it was due on the hospital floor), Ms. Pasion indicated the dietary aide was to do it. The task was Ms. Pasion’s, not the dietary aide’s. Ms. Owens believed Ms. Pasion regularly instructed the aides to do her (Ms. Pasion’s) chores.

After the June 16 failure to follow instructions, Ms. Owens met with Ms. Pasion, human resources, and the union representative. 

Ms. Pasion was given a copy of the written reprimands and asked for an explanation about her attitude. Ms. Pasion denied all allegations. The employer opted to discharge Ms. Pasion.

PROVISIONS OF LAW

AS 23.20.379 provides in part:

     (a)  An insured worker is disqualified for waiting-week credit

          or benefits for the first week in which the insured

          worker is unemployed and for the next five weeks of

          unemployment following that week if the insured worker...

          (2)  was discharged for misconduct connected with

               the insured worker's last work.

8 AAC 85.095 provides in part:

     (d)  "Misconduct connected with the insured worker's work" as

          used in AS 23.20.379(a)(2) means

          (1)  a claimant's conduct on the job, if the conduct

               shows a wilful and wanton disregard of the

               employer's interest, as a claimant might show, for

               example, through gross or repeated negligence,

               wilful violation of reasonable work rules, or

               deliberate violation or disregard of standards of

               behavior that the employer has the right to expect

               of an employee; wilful and wanton disregard of the

               employer's interest does not arise solely from

               inefficiency, unsatisfactory performance as the

               result of inability or incapacity, inadvertence,

               ordinary negligence in isolated instances, or good

               faith errors in judgment or discretion....


POLICY AND PRECEDENT
"It is the prerogative of the employer to make those work assignments as the employer feels best befits the work needed to be done." Shelton, Comm'r Dec. 86H-UI-310, October 31, 1986.PRIVATE 

"[I]t is the employer's right to establish the methods and quality of work." Stevens, Comm'r Dec. 84H-UI-324, February 22, 1985.  

"The employer does have the right to set the parameters of the work. Furthermore, insubordination--that is, refusal to obey a reasonable request of the employer--does constitute misconduct. On the other hand, if just cause can be shown for refusing the request, then misconduct may be converted to a nondisqualifying separation." Vaara, Comm'r Dec. 85H-UI-184, September 9, 1985.

In a question of whether insubordination constitutes misconduct in connection with a claimant's work, "it is only necessary to show that he [the claimant] acted willfully against the best interests of his employer in order to establish that." Risen, Comm'r Dec. 86H-UI-214, September 15, 1986.

In Risen, the Commissioner also held when a claimant refuses an employer's instructions, "Such refusal, absent a showing that the employer's request was unreasonable or detrimental to the individual, is misconduct in connection with the work."

"An employer has the right to expect...that such respect be accorded a supervisor so that a supervisor's authority will not be undermined." Mathews, Comm'r Dec. 88H-UI-114, July 28, 1988.

"Failure to follow an employer's reasonable instructions does constitute misconduct in connection with the work." Layman, Comm'r Dec. 88H-UI-168, August 2, 1988.


CONCLUSION
The record fails to support the conclusion that Ms. Pasion’s discharge for retaliation, standing alone, was the result of misconduct connected with the work. The employer’s own witnesses failed to provide evidence that Ms. Pasion continued in her retaliatory actions after being warned in April. In fact, Ms. Gil even indicated Ms. Pasion’s attitude improved with time. Therefore, the Tribunal will turn to the work performance issues in deciding this matter.

The employer has shown that Ms. Pasion began receiving disciplinary warnings in April. Before April, there is no evidence of problems with Ms. Pasion’s work performance. Therefore, it can only be assumed Ms. Pasion had successfully performed her work through March 2000.

A worker is expected to perform her work to the best of the worker's ability. A failure to perform the work cannot be considered misconduct in connection with the work if it can be attributed to isolated instances of poor judgment, good faith errors, unavoidable accidents, or mere inefficiency resulting from lack of job skills or experience.

Misconduct can, however, be established by a willful failure to perform properly, gross negligence, or recurrent carelessness or negligence after warning. In Brown, Comm'r. Dec. 9225760, July 6, 1992.

Ms. Pasion had a series of written warnings and counselings beginning after the March 26 incident. Despite those, she continued to display acts of negligence or insubordination for which she had no excuse or reasons (since she denied the actions). Ms. Pasion knew or should have known her job was in jeopardy. Her failure to adhere to her supervisor’s requirement (see Mathews and Layman above) on June 16 resulted in her discharge for misconduct connected with the work.

DECISION
The determination issued on July 13, 2000, is REVERSED. Benefits are denied for the weeks ending June 24, 2000, through July 29, 2000. Ms. Pasion’s maximum benefits payable is reduced by three times the weekly benefit amount. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on September 12, 2000.
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