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EMPLOYER APPEARANCES
None
Jon Underwood


Mary King

ESD APPEARANCES
None

CASE HISTORY

The employer timely appealed a determination issued July 10, 2000 that allowed benefits under AS 23.20.379.  The determination held Mr. Asher was discharged for reasons other than misconduct in connection with work.

FINDINGS OF FACT

Mr. Asher was employed by Alaska Feed Company from November 1999 to June 21, 2000.  He worked full-time as a warehouse person, earning $10 per hour.  Mr. Asher was dismissed from work.

The owner, Jon Underwood, was working with legal authorities to identify buyers of iodine, a main ingredient of methamphetamine (a stimulant) in an effort to curb illegal drug use and production.  For the past year, the employer routinely sold iodine in the course of its business and provided descriptions and car licenses of iodine purchasers to the State Troopers.  Worker cooperation was strictly voluntary in that instance.  Mr. Asher was not a volunteer.

On or about June 21, 2000, a customer bought a gallon of iodine.  At that point, Mr. Asher informed the customer about the company’s alliance with the legal authorities.  He later acknowledged to a coworker that the customer at issue was a “meth” user.  He revealed the company’s connection with the Troopers to the customer because he did not want his friends to get into trouble, and he disagreed with the company’s role in the matter.  Mr. Asher did not state whether the customer/”meth” user was his friend.

After Mr. Asher divulged the company’s undercover role, the employer felt staff members were at risk of possible retaliatory actions by illegal drug dealers/users.  The employer immediately pulled all iodine off the shelves and ceased its undercover role.  The employer concluded Mr. Asher knowingly placed staff in jeopardy by divulging information he should have known to be confidential.  The employer remembers telling sales staff and managers that the company’s role in identifying iodine buyers was not to be discussed.  Mr. Asher was dismissed from work.

PROVISIONS OF LAW

AS 23.20.379 provides, in part:

(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(2)
was discharged for misconduct connected with the insured worker’s work. . . .


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.


(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095 provides, in part:


(a)
A disqualification under AS 23.20.379(a) and (b) remains in effect for six consecutive weeks or until terminated under the conditions of AS 23.20.379(d), whichever is less.  The disqualification will be terminated immediately following the end of the week in which a claimant has earned, for all employment during the disqualification period, at least eight times his weekly benefit amount, excluding any allowance for dependents.  The termination of the disqualification period will not restore benefits denied for weeks ending before the termination.  The termination does not restore a reduction in maximum potential benefits made under AS 23.20.379(c).


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; . . .

CONCLUSION

Before a penalty would be imposed in relation to a discharge, misconduct must be shown.  To establish misconduct, evidence must be presented to show Mr. Asher knowingly acted in opposition to the employer’s interests.

The employer’s role in cooperating with legal authorities in an attempt to curb illegal activities is commendable.  Although the undercover operation itself placed staff and property at risk, Mr. Asher’s actions substantially increased that risk.  Mr. Asher knew, or should have known, information about his employer’s role with the Troopers was confidential and should not be revealed, especially to those the legal authorities were trying to apprehend.  If Mr. Asher disagreed with the employer’s role in that matter, he was free to seek and secure employment elsewhere.  This Tribunal concludes Mr. Asher’s actions were knowingly contrary to the interests of the employer and staff members, as well as the legal system and general public.  Misconduct was shown.

DECISION

The July 10, 2000 determination is REVERSED.  Benefits are denied for weeks ending July 1, 2000 to August 5, 2000 pursuant to AS 23.20.379.  Mr. Asher’s maximum benefit entitlement is reduced by three times the weekly benefit amount.  Additionally, Mr. Asher may be ineligible for future benefits under an extended benefits program.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on August 10, 2000.


Doris M. Neal

Hearing Officer

